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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘he principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
tsxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8089) 


In re WOODBRIDGE VINEYARD ASSOCIATION, INC., BEAR CREEK 
VINEYARD ASSOCIATION, LODI WINERY, INC., DEL RIO WINERY, 
EAST-SIDE WINERY, AND CHEROKEE VINEYARD ASSOCIATION. 
AMA Dockets No. 126-1 through No. 126-6. Decided December 
11, 1962. 


Validity of Order Regulating Handling 
of Grapes for Crushing 


The provisions of Order No. 126 regulating the handling of Central Cal- 
ifornia grapes for crushing, which grapes are thereafter processed 
into wine and other bottled products, constitute primarily regulation of 
an agricultural commodity, namely grapes, and only incidentally the 
regulation of wine and other bottled products thereof. However, assum- 
ing arguendo that the order regulates solely the aforesaid products of 
grapes for crushing, the language of Sections 608c(2), (6) and (7) 
of the Agricultural Marketing Agreement Act and the legislative history 
of the act authorize regulation of the aforesaid products of grapes for 
crushing. 


The hearing record evidence fully supports the findings and conclusions of 
Order No. 126 that there was a surplus of grapes for crushing in all the 
counties comprising the nine-county production area, including San 
Joaquin County where the growers contended there was no surplus 
therein. 

Mere economic hardship to individuals or areas occasioned by the impact of 
a federal order does not afford a legal or constitutional basis for ex- 
emption from the provisions of such an order. 


Litts, Muller & Perovich, of Lodi, California, for petitioners. Messrs William 
L. Anderson, Jesse R. Farr and Harry Platnik, for respondent. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under Section 8c(15(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
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amendments (7 U.S.C. 601 et seq.), the hearing examiner issued 
a recommended decision on October 31, 1962, to the effect that 
the relief requested by petitioners be denied and their petitions 
dismissed. On November 29, 1962, the hearing examiner issued 
some minor revisions of his recommended decision. The petition- 
ers have not filed exceptions to the recommended decision and 
the hearing examiner’s recommended decision and order are 
adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
Order No. 126 (7 CFR Part 990): issued under the act on July 
31, 1961. The order in question regulates the handling of Central 
California grapes for crushing. Petitioners are cooperative win- 
eries owned and operated by their members who are growers of 
grapes in the area of Lodi, San Joaquin County, California. Peti- 
tioners seek to have San Joaquin County exempted from the 
nine-county production area covered by the order and, as a basis 
therefor, alleged that the order (and the marketing agreement 
issued in connection therewith) is invalid for the following rea- 
sons: 


(a) It goes beyond the declaration of conditions and poli- 
cies set forth in Sections 1 and 2 of the Act (7 U.S.C. 
601, 602), in that it protects the interest of the com- 
mercial manufacturers of wine instead of the interest 
of farmers and growers of an agricultural product; 


(b) It constitutes regulation of products manufactured 
from grapes, namely, wine, brandy, concentrated grape 
juice and other liquid products which are not agri- 
cultural commodities or products thereof, in violation 
of Section 8c(1) of the Act (7 U.S.C. 608c(1)); 


(c) It fails to set up reserve pools of the agricultural com- 
modity or product involved, or provide for the equita- 
ble distribution of the net return derived from the 
sale thereof among the persons beneficially interested 


1 Codified as Part 1026 prior to January 1, 1962. 
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therein, in violation of Section 8c(6)(E) of the Act 
(7 U.S.C. 608¢(6) (E)); 


(d) It fails to comply with the requirements of Section 
8c(8) of the Act (7 U.S.C. 608c(8)) regarding the 
conduct of the referendum held after the close of the 
promulgattion hearing; and 


(e) It unlawfully delegated authority in the promulgation 
thereof to an industry committee composed of manu- 
facturers of wine and other liquid products of grapes 
who then had the initial agreementt and [other] mat- 
ters drafted by the Winery Stabilization Program 
Committee. 


Finally, the petitioners requested that, in the evenit the Secre- 
tary granted their petition for exemption, any other wineries in 
San Joaquin County not having filed similar petitions for ex- 
emption be exempted from the provisions of said order and 
marketing agreement upon request by them to the Secretary of 
Agriculture. 


On October 9, 1961, the respondent filed an application to dis- 
miss the petitions alleging in substance that the matters asserted 
therein were insufficient as a matter of law to afford a basis for 
exemption. 


On December 1, 1961, following the filing of petitioners’ an- 
swer to the application to dismiss, the Judicial Officer issued an 
order denying the application to dismiss and directed that the 
proceeding continue on to formal hearing for the reception of 
substantive evidence in the matter. 


On December 15, 1961, the respondent filed his answer to the 
petitions filed herein. 


On March 23, 1962, Hearing Examiner John Curry ordered the 
six petitions consolidated for hearing, and the case was ordered 
scheduled for hearing on May 15, 1962, at Sacramento, Califor- 
nia. 


At a prehearing conference held May 14, 1962, the parties 
agreed and stipulated for the record that the only issues to be 
resolved in the case were: 


(1) The general legality of the marketing order which, 
petitioners claim, is unlawful and illegal because it 
regulates wine, instead of an agricultural product. 
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(2) Whether the order is illegal in that it is not limited 
in its application to the smallest practicable regional 
marketing or production area; specifically, that it 
was in error to include San Joaquin Counity within 
such area. 


Whether the order is arbitrary, discriminatory, 
capricious, unjust, inequitable, and unfair as applied 
to San Joaquin County and to the petitioners specifi- 
cally. 


At the hearing held at Sacramento, California, on May 15, 
1962, the petitioners were represented by Anthony N. Perovich, 
Attorney at Law, 306 Farmers & Merchants Bank Building, 
Lodi, California. The respondent was represented by William L. 
Anderson and Jesse R. Farr, 624-25 Taylor Street, San Fran- 
cisco, California, Attorneys, Office of the General Counsel, United 
States Department of Agriculture. John Curry of the Office of 
Hearing Examiners, United States Department of Agriculture, 
presided at the hearing. Without objection the enttire record in 
the promulgation hearing was incorporated by reference and 
made a part of the record in this proceeding. 


PROPOSED FINDINGS OF FACT 


1. Petitioners are handlers under Order No. 126 which regu- 
lates the handling of Central California grapes for crushing. 
Peitioners operate cooperative wineries at and near Lodi, San 
Joaquin County, California. Such cooperative wineries are owned 
and operated by their members who are growers of grapes in 
San Joaquin County, California. 


2. Order No. 126 regulates primarily the handling of grapes 
for crushing and as an incident thereto it also regulates the 
handling of wine and other products of such grapes for crushing. 


3. San Joaquin County, California, was properly included 
within the nine-county production area. 


4. Upon the basis of evidence introduced at a public hearing 
held May 22-24, 27, and 29-31, 1961, at Fresno, California, pur- 
suant to notice thereof published in the Federal Register (26 
F.R. 3644), a recommended decision was issued July 3, 1961 
(26 F.R. 6085), and time was given to file exceptions thereto. 
The final decision, issued July 31, 1961 (26 F.R. 6984), and the 
order issued August 17, 1961 (26 F.R. 7797), are based upon 





WOODBRIDGE VINEYARD ASSOC., INC. et al. 1395 
Cite as 21 A.D. 1391 


such evidence; and, save for slight modifications made as a result 
of exceptions filed to the recommended decision, the final deci- 
sion adopted the recommended decision. 


5. Order No. 126 was issued by Assistant Secretary of Agri- 
culture James T. Ralph, on August 17, 1961 (26 F.R. 7797), 
effective August 26, 1961. The order reads, in pertinent part, as 
follows: 


§ 1026.0 Findings and determinations 


(a) Findings upon the basis of the hearing record. Pur- 
suant to the Agricultural Marketing Agreement Act of 1937, 
as amended (Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674), and the applicable rules of practice and proce- 
dure, as amended (7 CFR Part 900), a public hearing was 
held at Fresno, California, May 22-24, 27, and 29-31, 1961, 
on a proposed marketing agreement and order regulating 
the handling of Central California grapes for crushing. On 
the basis of the evidence adduced at the hearing, and the 
record thereof, it is found tthat: 


(1) The order, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the 
act; 

* a * * 


(3) The said order is limited in its application to the 
smallest regional production area which is practicable, 
consistently with carrying out the declared policy of the 
act and the issuance of several orders applicable to sub- 
divisions of the production area would not effectively 
carry out the declared policy of the act; 


(4) There are no differences in the production and 
marketing of grapes for crushing in the area covered 
by the order which require different terms applicable to 
different parts of such area; and— 


* * * . 
§ 1026.4 Area. 


‘Area’ means the nine central California Valley counties 
of Sacramento, San Joaquin, Stanislaus, Merced, Madera, 
Fresno, Kings, Tulare, and Kern. 
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§ 1026.5 Grapes for crushing. 

‘Grapes for crushing’ means any grapes produced within 
the area, whether fresh or dried, which by crushing or other 
acts are prepared for fermentation or the production of 
grape juice or concentrate. 


§ 1026.7 Handle. 


‘Handle’ means to receive and crush, ferment, or convert 
to juice or concentrate any grapes for crushing or to store, 
treat, sell, transport or ship into channels of trade, except 
as a common or contract carrier, the products of such 
grapes. 

§ 1026.8 Handler. 


‘Handler’ means any person within the State of California 
who handles and includes, but is not limited to, any vintner, 
distiller or processor. 


§ 1026.9 Wine. 


‘Wine’ means the product obtained by the fermentation of 
grape juice or must, with or without addition or abstraction 


and if it contains 14 percent or less of alcohol by volume 
shall be known as ‘table wine’ whereas if it contains in ex- 
cess of 14 percent of alcohol by volume but not in excess of 
24 percent, shall be known as ‘dessert wine’. 


* * * x 


MARKETING POLICY 


§ 1026.47 Marketing policy. 


Prior to August 15 of each crop year, or in the initial crop 
year as soon as practicable, the committee shall prepare and 
submit to the Secretary a report setting forth its recom- 
mended marketing policy for the crop year. Notice of the 
committee’s marketing policy shall be given promptly by 
reasonable publicity to producers and handlers. In the com- 
mittee considerations and the report to the Secretary, the 
following factor shall be included: 


(a) With respect to wine... and such other grape 
products as the committee may determine: The reported 
June 30 carryover, the anticipated trade demand for the 
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crop year, the desirable carryout, the resultant total 
handler need to produce such products and the conver- 
sion of the total product need to grape tonnage of a 
specified sugar content... . 


(b) The estimated production of grapes and the desir- 
ability of exempting any variety pursuant to Section 
1026.58 (b) ; and 


(c) The recommendation to the Secretary as to the 
tonnage of grapes for crushing, of a specified sugar 
content, which handlers may freely acquire and use for 
the crop year (hereinafter to be referred to as “the 
desirable free tonnage’). 


VOLUME REGULATION 


§ 1026.53 Percentages. 


Whenever the committee concludes, which shall occur, unless 
the Secretary otherwise directs, no earlier than September 
15 nor later than September 18 of the crop year, that the 
tonnage of grapes to be crushed during such year materially 
exceeds the desirable free tonnage, established by the Secre- 
tary, and that limiting the volume which handlers may 
freely acquire and use through establishing free and sur- 
plus percentages applicable to such total crush would tend 
to effectuate the declared policy of the act, it shall recom- 
mend such percentages to the Secretary. If, on the basis of 
the committee recommendation and other information, the 
Secretary concurs as to the need for volume regulation, he 
shall establish, as soon as practicable, free and surplus per- 
centages, and the sum of such percentages for any crop year 
in which percentages are established, the committee shall 
determine the actual volume crushed and the average sugar 
content of the total crush and if either is materially lower 
than the earlier determinations, recommend new percentages 
for the crop year. If the Secretary concurs as to the need 
for a change, appropriate new percentages shall be estab- 
lished; ... 


§ 1026.54 Set aside. Whenever free and surplus percent- 
ages of grapes for crushing have been established for a crop 
year by the Secretary, each handler shall set aside and hold 
in storage, within the State of California, for the account 
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of the committee, free and clear of all liens, other than 
those resulting from federal gallonage tax provisions, proof 
gallons of products, or the concentrate equivalent thereof, of 
the current year’s crush equal to the set aside equivalent of 
the established surplus percentage applied to the total re- 
ceipts of grapes for crushing at premises within the State 
of California controlled or operated by him. By January 31, 
the set aside equivalent shall be in the form, at the handler’s 
option, of either dessert wine, other than special natural, 
of not less than 19.5 percent nor more than 21 percent of 
alcohol by volume. .. . All items set aside shall be of mar- 
ketable quality, shall be stored to preserve their quality, 
and shall meet the standards of identity, quality and condi- 
tion established under federal or State of California laws 
or regulations. ... 

7 


§ 1026.58 Exemption. 


(a) The committee may establish, with the approval 
of the Secretary, such rules and regulations as will per- 
mit exemption, from any or all provisions of this part, 


of any grapes for crushing which are used for produc- 
ing products which do not become part of the commer- 
cial supply shipped into normal outlets. 


(b) The commititee may exempt from volume regula- 
tion, with the approval of the Secretary, any variety of 
grapes determined to be of such small production and re- 
stricted usage or in such short supply relative in de- 
mand in that the exemption would not tend to affect 
adversely the attainment of the purposes of this part. 


6. The recommended decision issued July 3, 1961 (26 F.R. 
6085), which is edverted to in Finding of Fact No. 4, contains 
a digest of the evidence received at the promulgation hearing 
and outlines the entire proposed order program. Save the slight 
modifications made as a result of exceptions filed to the recom- 
mended decision, the final decision issued July 31, 1961 (26 F.R. 
6984) and the order issued August 17, 1961 (26 F.R. 7797) are 
based upon such evidence. Pertinent sections of the recommended 
decision are as follows: 


(1) The proposed program would regulate the han- 
dling of grapes for crushing in a manner to restrict the 
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volume of grapes which may he received and freely used 
by handlers. This will be accomplished by providing a 
method for determining the existence and extent of the 
surplus of the commodity and providing for its control 
and disposition. This would be for the purpose of carry- 
ing out the declared policy of the act by establishing 
and maintaining orderly marketing conditions for the 
agricultural commodity through the authorized action 
of applying the order. (P. 6086) 


* * * * 


Of the total California crush, the volume crushed within 
the proposed area is approximately 87 percent of the 
total for the State. (P. 6086) 


Opponents of the proposed program have contended that 
the products which would be incidentally controlled are 
not agricultural commodities nor the products thereof. 
However, there can be no question but that grapes for 
crushing are an agricultural commodity, and that wine, 
brandy, concentrate, and such other items are products 
thereof. The act specifically provides that orders shall 
be applicable to “agricultural commodities and the 
products thereof.” (P. 6086) 


Under the order, surplus percentages would apply to 
grapes for crushing. The free tonnage portion would 
be available to handlers without restrictions as to use or 
outlet. The surplus portion would be converted into 
storable products at the expense of the producer or 
other equity holder. The products would be stored at 
the expense of the equity holders and any returns from 
the liquidation of the surplus pool, after the payment 
of expenses, returned to them. To prohibit the conversion 
of the surplus portion of the grapes for crushing into 
storable products would eliminate any opportunity for 
the producers, or other equity holders, to realize other 
than a total loss or a nominal sum from its disposal. 
However, when converted into storable products, the 
opportunity is preserved for a later release to handlers, 
for use in normal or non-normal outlets, at prices which 
could result in sizeable returns to equity holders and thus 
tend to effectuate the declared purposes of the act by im- 
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proving the returns on the agricultural commodity. (P. 
6086) 


Fresh grapes cannot be stored except under refrigera- 
tion and then only for shorter periods than would be 
adequate and at high cost. Consequently it is impractical 
to set aside the surplus grapes in fresh form. They 
could be destroyed, but such would deny to the pro- 
ducer an opportunity for possible remuneration and 
void the stabilization potentials of the set aside as a 
reserve against years of inadequate grape production. 


(2) Approximately 80 percent of the commercially 
produced wine entering distribution in the United States 
and 60 percent of the brandy originates in the State 
of California. California grapes with productions in 
the most recent ten seasons ranging from 2.3 million 
to 3.2 million tons, are used for fresh shipment, 
canning, raisins or crushing but the returns to pro- 
ducers from grapes for crushing have been less than 
those obtained in the other outlets. This may be at- 
tributable, in part, to the fact that all varieties of 
grapes, whether table varieties, raisin varieties, or wine 
varieties, can be utilized in some product of the vintner 
or distiller. Thus whenever marketing conditions are 
poor in the fresh or raisin outlets, or producing condi- 
tions or likelihood of weather damage adversely affect 
disappearance in such outlets, or there is a bumper crop, 
grape producers, grape shippers and raisin packers may 
divert above normal quantities to winery outlets. By 
virtue of being a residual outlet from all other outlets, 
prices are rendered unstable and in recent seasons have 
been materially lower than the prices which growers 
obtained from the other outlets. During the most recent 
five years, 1956-60, producers received an average of 
$72 per ton from fresh outlets, $59 per fresh ton from 
dried outlets, $62 per ton from canning outlets, and only 
$44 per ton from the grapes for crushing outlet. In two 
years of this period the crushing outlet returned above- 
average prices for that outlet, due to either small grape 
crops or small inventories being held by vintners, but 
with an ample supply outlook in the 1960 season, as to 
production and inventory, prices returned to former low 
levels. 
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One of the principal grape varieties used in wineries is 
Thompson Seedless which is classified as a raisin variety 
grape and of which substantial tonnages are made into 
raisins annually. The cost to the producer per fresh ton 
of producing and harvesting this variety, in the area 
proposed for this program, is approximately $41 per 
ton. In the 1960 season, this variety brought only $33.70 
per ton when delivered to wineries. This same variety 
when used in raisins, on a fresh basis, returned pro- 
ducers approximately $52.50 per ton. Certain table 
varieties of grapes show an even wider disparity in price 
as between the returns from the fresh shipping outlet 
and the returns from the crushing outlet. 


Wine varieties of grapes show varying levels of returns 
based on whether or not an individual variety especially 
desired by vintners was in short supply in the 1960 
season. Although the wine varieties averaged $52.20 for 
the State as a whole, in 1960, the average within the 
Central Valley was $43.00 per ton as compared with 
$93.90 per ton in the North Coast counties, outside the 
area of the order, which are primarily producers of 
table wines. The largest producing county of wine varie- 
ty grapes, within the area is San Joaquin and here the 
average returns in the most recent eleven seasons have 
been less than for raisin varieties crushed in six of such 
seasons, slightly higher in four and materially higher 
only in the 1960 season. While it is possible that the 
conditions of abnormal demand for certain varieties 
may be repeated in future seasons, the evidence of the 
hearing indicates that in view of the many products 
and the substitutability of grape varieties in producing 
all or a portion of many of such products, in an average 
season the prices of the several varieties tend to be 
similar. In view of the evidence, it is concluded that no 
one varietal group should be exempt from the order, but 
rather that exemption, based on the circumstances of 
the season, may be permitted as hereinafter provided. 
(P. 6087) 


Since 1947 the return for grapes entering the crushing 
outlet has shown a gradual declining trend as measured 
by the price spread from the other outlets. This could 
be accentuated, in the absence of the proposed order, in 
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ensuing years by the increasing production potential. 
Hence there is reason to believe that future returns 
of grapes for crushing could be at low levels not seen 
since 1952, a year when vintners held an all time record 
high inventory of table and dessert wines. Although 
domestic shipments indicate a slight upper trend in con- 
sumption of all wines and brandy, there has been prac- 
tically no growth in consumption of dessert wine, the 
principal outlet for grapes produced in the area. 


The equivalent parity price of California grapes exclud- 
ing dried raisins, derived from the U.S. parity price, as 
of April 1961, was approximately $55.90 per ton. This 
equivalent parity is a guide to the return level, with 
due consideration to the components not grapes for 
crushing, which will be an objective of the order, pend- 
ing the establishment, when sufficient price data have 
been collected, of a price series applicable to the com- 
modity as defined. In the meantime, as long as the 
prices of major components of the commodity are gen- 
erally below 119 percent (the parity index divided by 
the index of prices received) of their most recent 10- 
year average, it is certain that producer returns on the 
agricultural commodity are below parity. The increase 
of producer returns to as near the parity level as is 
practicable and consistent with the interest of consum- 
ers is one of the expressed objectives of the act. The 
proposed order is designed to permit accomplishment of 
this objective. 

The hearing evidence is that the demand for dessert 
wine, the major outlet for grapes for crushing, is inelas- 
tic. This means that there is opportunity, and the pro- 
posed order would provide the technique, by reasonable 
restriction of marketable supplies, to improve total 
earnings and thereby enhance the relatively low returns 
to producers from the crushing outlet. (P. 6087) 


* * * * sd 


‘Area’ should be defined to mean the nine California 
central valley counties of Sacramento, San Joaquin, 
Stanislaus, Merced, Madera, Fresno, Kings, Tulare, and 
Kern. These counties form a contiguous area lying 
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between the coastal range on the west and the Sierra- 
Nevada mountains on the east. Extensive production of 
wine, raisins, and table varieties of grapes occurs 
throughout the nine-county area, being favored by sub- 
stantially uniform climate. The total acreage is about 
80 percent of vineyard acreage in the entire State of 
California. In general, yields per acre are uniform 
throughout the nine counties and are much larger than 
in the other counties of the State. Grapes grown outside 
the nine-county area are mostly wine varieties having 
relatively low yields per acre and are used primarily in 
the production of table wines many of which are mar- 
keted at premium prices. In contrast, the bulk of the 
grapes in the nine-county areas are used for the pro- 
duction of dessert wines, high proof, beverage brandy, 
and grape juice concentrate. Within the nine counties, 
the large acreages, high vineyard yields, and diversion 
to wineries of grapes from alternative outlets, cause 
price depressing winery supplies and adversely affect 
returns to producers. (P. 6087) 


Prices received by producers per ton of grapes pro- 
duced in the State of California outside of the nine- 
county area are generally higher than those received 
within the area, and the same is true of producer re- 
turns in states other than California. Restricting sup- 
plies in the counties with the bulk of the production, 
namely, the nine counties, would not permit a replace- 
ment of the withheld supplies by the outside counties as 
their productions are too small and they are reasonably 
certain to continue to move to their normal, outside the 
area, outlets. Consequently, it is not necessary to apply 
the program to a larger area to improve the position 
of producers in the nine-county area. The nine-county 
area is the smallest practicable area for application of 
the order because of similarity of producer prices and 
marketing, the large production of table grapes for 
fresh shipment and their substantial usage by wineries, 
the bulk of the raisin variety grapes of the State are 
produced herein, and there is substantial intra-area 
movement of grapes and their products. Applying the 
order to any lesser production area could materially de- 
crease the effectiveness of the program, particularly if 
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the two northern counties [Sacramento and San Joaquin 
County] were excluded, as was proposed at the hearing, 
as they contribute in excess of 20 percent of the total 
tonnage crushed in the area and this tonnage has a 
comparable demand to that of other counties in the area 
and in most years receives no higher prices than in the 
more southern counties. Exempting the most northern 
county, Sacramento, does not seem warranted simply 
because the production is small, as such production is 
located in the southern part of that county and hence 
is a more contiguous part of the production area than 
that in other counties which are excluded. There is no 
evidence that there are such differences of production 
or marketing within the proposed area as need to be 
recognized by applying different terms to different parts 
of the area. (P. 6087) 


7. ‘The final decision of the Assistant Secretary (26 F.R. 
6984), hereinbefore adverted to in Finding of Fact No. 4, ruled 
upon various exceptions to the proposed order including the fol- 
lowing exceptions filed by the six petitioners in this 15-A pro- 


ceeding: 


Producer exceptors requested the Lodi area (San 
Joaquin county) or wine varieties of grapes be excluded 
on the basis that such grapes are not in surplus, the 
wine grape producing acreage is declining, Thompson 
seedless grapes are causing the surplus, some producers 
of wine varieties should not be under the program while 
producers in outside counties are not, producers of table 
and raisin varieties will be able to satisfy their setaside 
with culls but the wine variety producer will not have 
culls, and the order is unworkable because it would 
favor production and product sales expansion in out- 
side counties, attract imports and give no assurance of 
more money to producers within the nine counties. 
These arguments also appear in the hearing record and 
were considered in the recommended decision. Exclusion 
of the county is not feasible because such would remove 
from regulation in excess of 20 percent of the tonnage 
of grapes in the nine-county area and almost half of the 
20 percent is table varieties. Moreover, the so-called 
wine varieties include grapes in high demand as well 
as grapes which fill no special need. Two possibilities 
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under the program would tend to correct the problems 
of the wine variety producers: (1) As indicated in the 
first exception, arrangements may be made to substitute 
lower priced grapes for the setaside on wine varieties 
in high demand, and (2) the administrative committee 
would need, in each season, to determine which varieties 
may be appropriately exempt from volume regulation 
without jeopardizing the objectives of the program. Pro- 
ponents of the program proposed the exemption provi- 
sion at the hearing and hence it would appear there is 
general recognition of the problems posed by these ex- 
ceptors and a desire to make necessary exemptions in 
the course of administering the program. In view of 
these considerations, the requests for exclusion are 
denied. 



















PROPOSED CONCLUSIONS 


I 









This proceeding deals solely with the question of whether the 
action of the Secretary, protested by the petitioners, is “in ac- 
cordance with law.” By the contents of the petitions themselves, 
as well as by the fact that petitioners are attacking the order 
after notice, hearing, etc., where the act requires that the regu- 
latory order be based on evidence adduced at the hearing, this 
proceeding is limited to an examination of such evidence to ascer- 
tain whether on the record as a whole it supports the Secretary’s 
action. An adversary proceeding under section 8c(15)(A) of the 
act is not a de novo proceeding as to the reasonableness of the 
regulatory order or any of its provisions. Sprague Dairy Co. V. 
Anderson, N.D. Ill., November 1, 1946; Titusville Dairy Products 
Co. v. Brannan, 176 F. (2) 382 (C.C.A. 3rd, 1949), cert. denied, 
338 U.S. 905 (1949); Beatrice Creamery Co. Vv. Anderson, 75 
F. Supp. 363, 367 (D. Kan. 1949) ; Dairymen’s League Co-opera- 
tive Association V. Brannan, 173 F. (2) 57, 66 (C.C.A. 2d, 1949) ; 
Bailey Farm Dairy v. Jones, 61 F. Supp. 209, 228, aff'd sub nom 
Bailey Farm Datry v. Anderson, 157 F. (2d) 87 (C.C.A. 8th, 
1946), cert. denied, 329 U.S. 788 (1946). 


The petitioners have the burden of proving that the issuance 
of the disputed order is invalid and not in accordance with law, 
and that the Secretary’s findings in issuing the order are “clearly 
erroneous.” Borden’s Farms Products Co. Vv. Baldwin, 293 U.S. 
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194, 209; United States v. Rock Royal Co-op. Inc., 307 U.S. 533, 
567; Bailey Farms Dairy Co. v. Jones, 61 F. Supp. 209, aff'd. 157 
F. 2d 87, cert. denied 329 U. S. 788 (1946) ; Wawa Dairy Farms, 
Inc. V. Wickard, 56 F. Supp. 67, aff’d. 149 F. 2d 860. The back- 
ground and legislative history of the Agricultural Marketing 
Agreement Act of 1937, as amended, leaves no doubt that Con- 
gress gave the Secretary broad discretion in its administration. 
Queensboro Farms Products, Inc. v. Wickard, 1387 F. (2d) 969, 
980. : 
II 


The petitioners contend that Order No. 126 is illegal to the 
extent that it regulates wine, a product which, petitioners claim, 
is not an agricultural product. In their brief, p. 1, petitioners 
contend that the order purports to regulate manufactured prod- 
ucts, to wit, dessert wine, high proof, and concentrate, and is 
therefore illegal. The respondent argues that the order applies 
to the handling of grapes for crushing and not to the products 
thereof per se; but that assuming, arguendo, such order regu- 
lates the handling of wine and other products produced from 
grapes for crushing, this would not render the order illegal since 
by § 608c(2) of the act, the Secretary is authorized to regulate 
the handling of the products of grapes for crushing even though 
such products are manufactured. 


Section 608c(2) of the act authorizes the issuance of orders 
regulating the handing of fruit, which includes grapes for crush- 
ing, “and the products thereof.” Essentially, petitioners argue 
that the processing of grapes for crushing into wine, high proof, 
and concentrate converts the initial commodity into manufac- 
tured products and that such manufactured products are not 
“the products” of grapes for crushing contemplated by the 
statute. 


Since the end product of all grapes for crushing is a manu- 
factured product it follows that if petitioners’ contention is a 
valid one, no marketing order can issue regulating the handling 
of grapes for crushing. As previously stated, Section 608c(2) 
authorizes the issuance of orders regulating the handling of 
grapes for crushing “and the products thereof.” In this connec- 
tion, no citation of authorities is necessary to establish the propo- 
sition that full faith and credit must be given to a Congressional 
enactment which is clearly unambiguous. Accordingly, the in- 
quiry involved here is whether a statute clear on its face admits 





ee ee ae ee OO lS CT 





ee + ®M 


— = FF 
















WOODBRIDGE VINEYARD ASSOC., INC. e¢ al. 1407 


Cite as 21 A.D. 1891 





of an exception being read into it to the effect that whereas 
grapes generally may be regulated by a marketing order, grapes 
for crushing may not. 


Petitioners on page 1 of their reply brief contend that “No- 
where in the Order can there be found any regulation of grapes 
for crushing. It is not until the grapes have been harvested, 
hauled, delivered to a vintner, then processed and manufactured 
into another product such as wine, high proof, or concentrate, 
that the Order regulates anything at all. The Order then, through 
a provision for set aside of the manufactured product, regulates 
the manufactured product, and the manufactured product alone.” 


Section 1026.53 of the Order provides for the establishment of 
free and surplus percentages between September 15 and 18 of 
the crop year, which crop year begins on July 1 of each calendar 
year and ends with June 30 of the following year. Apropos the 
foregoing, the Recommended Decision, at page 6089, states: 
“The oncoming crop of grapes for crushing is not received by 
vintners in any substantial volume prior to the month of July, 
and some crushing continues into the winter. Habitually, the bulk 
of the tonnage is crushed during the months of August, Septem- 
ber, and October. Crushing of table varieties continues at a 
rather heavy rate throughout November, and some tonnages, 
such as removals from cold storage, are crushed in the opening 
weeks of the new calendar year.” It is apparent from the fore- 
going that substantial quantities of grapes are crushed after the 
determination of surplus and free percentages is made. With 
respect to such grapes it is clear that the principal impact of the 
regulation is on the grape crop and only incidentally thereafter 
on the product of grapes for crushing. 


While consideration must be given to existing inventories and 
to the desirable carryout in fixing free and surplus percentages 
in any crop year it should be apparent that the principal applica- 
tion of the regulation is directed to the grape crop for the year 
in question and, therefore, it is of no material significance that 
the determination of free and surplus percentages is made after 
some of the grape crop has been harvested. 


The requirement that the surplus percentage of grapes be con- 
verted into wine, high proof or concentrate is necessitated by 
the fact that it is not possible to store fresh grapes for any 
extended period of time.? Apparently, it is this feature which 


2 Some of the evidence in the promulgation hearing record may be found at pages 842, 843, 
869, 870, 907, 1206, and 1207. 
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prompts the petitioners to contend that the order regulates wine. 
If it were possible to store fresh grapes indefinitely and the order 
provided that the surplus percentage thereof should be set aside 
and held for the account of an administrative committee, the 
effect upon wine or any other product of grapes for crushing 
would be the same as under the order in its present form. There- 
fore, it seems clear that the conversion feature provides no basis 
for the petitioners’ contention. Moreover, handlers may use the 
“free” percentage of grapes in any way they see fit. They may 
use it to make brandy, high proof, grape juice, grape concentrate, 
wine vinegar, table wine, or dessert wine. While the total quan- 
tity of such products may be reduced as the result of the order, 
the quantity of any particular item to be produced depends upon 
their independent decision. 


In view of the foregoing it is fair to conclude that the order 
does not basically regulate wine or any other products of grapes 
for crushing, it merely limits the volume of grapes for crushing 
available to handlers, thereby, inducing competition (for raw 
material by the product outlets) as a means of achieving the 
declared policy of the act. 


But assuming, arguendo, that the order also regulates the 
handling of ‘‘manufactured” products of grapes for crushing, 
such regulation is clearly authorized by the act. 


Section 608c(4) requires the Secretary to find, on the basis 
of the hearing record before him, that the particular order will 
tend to effectuate the declared policy of Section 602, and the 
Secretary made such finding in the order. Section 602 states such 
policy to be achievement of a parity return to producers of the 
agricultural commodity through the exercise of the powers con- 
ferred upon the Secretary by means of the regulatory devices 
provided by the act, including marketing orders under Section 
608c. Orders, therefore, may regulate the handling of an agri- 
cultural commodity and its products to achieve the parity objec- 
tive for the producers of the agricultural commodity. 


The language of Section 608c as here pertinent is as follows: 


“(1) The Secretary of Agriculture shall, subject to 
the provisions of this section, issue, and from time to 
time amend, orders applicable to processors, associations 
of producers, and others engaged in the handling of any 
agricultural commodity or product thereof specified in 
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subsection (2) of this section. Such persons are referred 
to ... as ‘handlers’. Such orders shall regulate, in the 
manner hereinafter in this section provided, only such 
handling of such agricultural commodity, or product 
thereof, as is in the current of interstate or foreign 
commerce, or which directly burdens, obstructs, or af- 
fects, interstate or foreign commerce in such commodity 
or product thereof. 


““(2) Orders issued pursuant to this section shall be 
applicable only to the following agricultural commodities 
and the products thereof (except canned or frozen 
grapefruit, the products of naval stores, and the prod- 
ucts of honeybees) or to any regional, or market classi- 
fication of any such commodity or product: Milk, fruit 
...” (Emphasis supplied.) 


The statute thus permits regulation not only of an agricultural 
commodity but also of “the products thereof” without limitation 
except those products specifically excluded by § 608c(2) (i.e., 
canned or frozen grapefruit, etc.). The Act of August 8, 1961 
(Public Law 87-128), inter alia, amended § 608c(2) of the Agri- 
cultural Marketing Agreement Act of 1937, &s amended 
(7 U.S.C. 601-674). Paragraphs (A) and (B) of this amended 
section made additional agricultural commodities eligible for 
marketing order programs but expressly prohibited from 
coverage the canned and the frozen products of any added 
agricultural commodity in paragraph (A) and all products of 
the agricultural commodities in paragraph (B). The Congress 
thus reaffirmed the prior authority for marketing orders for 
specified “agricultural commodities and the products thereof”. 
The Congress did not leave to implication, either in the prior 
legislation or in the amendatory act of August 8, 1961, its 
determination as to whether products of eligible agricultural 
commodities could or could not be covered by a marketing order. 
It expressly excluded specific products by appropriate language. 


Section 608c(2) of the statute expressly includes milk as 
one of the specified agricultural commodities as eligible for regu- 
latory orders. Section 608c(5)(B)(1) of the same statute au- 
thorizes terms and conditions that may be included in any such 
order for milk and its products and expressly requires separate 
producer approval thereof ‘‘except in the case of orders covering 
milk products only.” The interpretation of the term “Products,” 
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and the nature thereof, are clearly shown by reference to House 
Report No. 124 and Senate Report No. 1011? (each of which ac- 
companied H. R. 8492 which became a part of the earlier stat- 
ute). The reports read, at pages 10 and 11 of the respective 
reports, as follows: 


“An alternative provision may be included, requiring 
instead the payment of uniform prices by each handler 
to all producers and associations of producers delivering 
milk to them, but, except in the case of orders covering 
manufactured milk products only, such a provision may 
not be included unless the Secretary finds that its in- 
clusion is approved or favored by three-fourths of the 
producers by number or by volume of production.” 
(Emphasis added) 


It is thus additionally made clear that the term “and the 
products thereof” as used in Section 608c(2) of the statute in- 
cludes manufactured products of the named commodities. 


The language of paragraph (10) of Section 608c of the act 
further confirms the intent of Congress not to give a restrictive 
meaning to the term “products.” This paragraph reads in pertin- 
ent part as follows: 


“No order shall be issued under this section unless it 
regulates the handling of the commodity or product 
covered thereby in the same manner as, and is made 
applicable only to persons in the respective classes of 
industrial or commercial activity specified in, a market- 
ing agreement upon which a hearing has been held.***” 
Emphasis supplied) * 


As to the meaning of “industrial activity,” the description of 
that term in North Whittier Heights Citrus Ass’n. v. National 
Labor Relations Board, 109 F. 2d 76, is enlightening. The Court 
stated, at page 80, as follows: 


“Industrial activity commonly means the treatment or 
processing of raw products in factories. When the prod- 
uct of the soil leaves the farmer, as such, and enters a 
factory for processing and marketing, it has entered 


9 99 


upon the status of ‘industry’. 


*H. R. Rep. No. 1241 and Sen. Rept. No. 1011, 74th Cong., 1st Sess., 1935. 
*Section 608b of the same act authorities marketing agreements with processors “engaged 
in the handling of any agricultural commodity or product thereof. . . .” (Emphasis supplied) 
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In the case of In re Ginsburg, 255 F. 2d 358, 362 (1958), the 
Court stated that the term “industrial,” as “defined by Funk & 
Wagnalls New Standard Dictionary of the English Language, 
means ‘of or pertaining to industry or labor; denoting the 
processes or products of manufacture or commercial production 
in general.’ (Emphasis supplied)” 


The legislative history of the amendatory act of August 8, 
1961, makes it clear that Congress intended that the full scope 
of the then authority to regulate agricultural commodities and 
their products was to continue and that it was not to be dis- 
turbed by the amendatory act. Senate Report No. 566 (Sen. 566, 
87th Cong., 1st Sess., 1961) which accompanied S. 1643 which 
became a part of the act of August 8, 1961, states as follows 
as page 41: 


“Section 131 (3) would amend section 8c(2) to pro- 
vide that the commodities for which marketing orders 
can be issued would be expanded to include additional 
agricultural commodities but not the products thereof. 


* * * * 


“Section 8c(2) presently limits the use of marketing or- 
ders to specified agricultural commodities and their 
products, ie., milk, fruits, certain tree nuts, tobacco, 
vegetables, soybeans, hops, honeybees, and naval stores, 
but excepting certain fruits and vegetables for canning 
or freezing. The present authority to regulate such com- 
modities and their products will not be disturbed by the 
amendment... . 


“The purpose of this amendment is to make available to 
the producers of the additional commodities the vehicle 
of marketing orders in aid of the solution of their prob- 
lems and in the case of cherries and cranberries to pro- 
vide the means for regulation of the entire crop rather 
than only such portion thereof as is marketed for fresh 
use... .” (Emphasis supplied) * 


The conference report (H. R. Rep. 839, 87th Cong., 1st Sess., 
1961) which accompanied S. 1643 reiterates, at page 30, the 
5 House Report No. 754 (H. R. Rep. No. 754, 87th Cong., Ist Sess., 1961) which accom- 


panied H. R. 8230 (which contained language comparable to S. 1643) contains substantially 
identical language at pages 52 and 53. 
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scope of the statutory coverage over products of agricultural 
commodities, as follows: 


“(1) Adds to the Agricultural Marketing Agreement 
Act of 1937 . . . cherries and cranberries for canning 
and freezing; and also adds apples, both fresh and for 
canning and freezing (and products except canned or 
frozen products are covered) in Michigan ... and Cali- 
fornia. .. .” (Emphasis supplied) 


At pp. 18504 and 13505 of the Congressional Record of August 
3, 1961,° Senator Ellender reported the results of the conference 
on S. 1643 and explained as follows: 


“DIFFERENCE BETWEEN S&S. 1643, AS PASSED 
BY THE SENATE, AND THE CONFERENCE SUB- 
STITUTE THEREFOR 


* * * * 
MARKETING ORDERS 


“14. Adds the following commodities to those for 
which marketing orders may be issued, in addition to 
those provided for by the Senate bill: 


(a) * * * * 


“(b) Apples for canning or freezing produced all of 
the States just named and products of apples produced 
in those States, except canned or frozen products... . 


“(c) Peanuts, but no peanut products— 


“The conference substitute retains the Senate provisions 
repealing marketing order authority for soybeans and 
extending marketing order authority to the following 
commodities (but not their products): ...” (Emphasis 
supplied) 


At page 3 of their brief, petitioners misstate the language of 
the act, i. e., “agricultural commdities and the products thereof,” 
so as to read: “Agricultural commodities and products thereof” 
(emphasis added). On pages 1 and 2 of the same brief, petition- 
ers interpolate the term “agricultural” into the statutory lan- 


® Senate proceedings of August 3, 1961, pp. 18502-13505, CONGRESSIONAL RECORD. 
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guage so as to change “and the products thereof” to read “agrt- 
cultural products thereof.” 


The argument of the petitioners is founded largely on the basis 
that the act says “agricultural products.” The law does not so 
state; and petitioners in fact misstate the law by saying, at page 
1 of their brief, that the Secretary’s “authority to establish Mar- 
keting Orders is expressly confined by statute to agricultural 
commodities and agricultural products” ... and “does not extend 
to manufactured products.” (Emphasis supplied) 


The broad provisions in the act authorizing the Secretary to 
issue orders applicable to specified “agricultural commodities and 
the products thereof” and the enumeration of certain exceptions 
to such broad authority preclude the petitioners’ argument for 
the interpolation of additional exceptions not specified in the 
act. It has been said, under circumstances similar to this, that 
the “fact of a single exception suggests that no other qualifica- 
tion . . . was intended.” Richfield Oil Corp. v. State Board, 329 
U. S. 69, 76. The implication is that a circumstance not covered 
by an exception is within the purview of the act. Moore Ice 
Cream Co. V. Rose, 289 U. S. 373, 377. Where no additional ex- 
ception is made, none is intended (Cunard S. S. Co. v. Mellon, 
262 U. S. 100, 128), and exceptions made in detail preclude their 
enlargement by implication (Addson v. Holly Hill Co., 322 USS. 
607, 617). See also Brooks v. St. Louis-San Francisco Ry. Co., 
180 F. 2d 185, 187 (A.C. 8), certiorari denied, 339 U. S. 966. 
Moreover, it is familiar doctrine that the judicial function is to 
“apply statutes on the basis of what Congress has written, not 
what Congress might have written.” United States Vv. Great 
Northern R. Co., 343 U. S. 562, 575. 


The “established rule is that the intention of the lawmaker is 
to be deduced from a view of the whole statute,” and “[r]esort 
may be had to every part of a statute * * * for the purpose of 
collecting the legislative intention * * *.” Echlsaat v. Murphy, 
96 U.S. 153, 159-160. See also, Hellmich v. Hellman, 276 U.S. 
233, 237, Costanzo v. Tillinghast, 287 U.S. 341, 345; Helvering 
v. Stockholms &c. Bank, 293 U.S. 84, 93-94; White v. United 
States, 305 U. S. 281, 292. 


The petitioners contend in their brief, p. 3, that the regula- 
tory program involved in the present litigation must be invalid 
because otherwise the Secretary could promulgate regulatory 
programs applicable to a variety of manufactured products. 
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In Associated Press v. Labor Board, 301 U. S. 108, 132, it was 
held that courts, in passing on the validity of regulation under 
an Act of Congress, are to dispose of a case “upon the basis of 
the facts disclosed,” never on the basis of “nonexistent and as- 
sumed circumstances.” It was argued in that case that the regu- 


lation would be illegal in a certain hypothetical situation, but | 


that was disposed of by the Court’s statement that “[n]Jo such 
question is here for decision. * * * [The appellant] seeks to bar 


all regulation by contending that regulation in a situation not | 
presented would be invalid. Courts deal with cases upon the | 


basis of the facts disclosed, never with non-existent and assumed 
circumstances.” 


The petitioners’ reliance in their brief, p. 5, on Interstate 
Commerce Commission Vv. Weldon, 90 F. Supp. 873 (D. Tenn.), 
affirmed 188 F. 2d 367 (C. A. 6) is misplaced. The Weldon case 
holds that peanuts become manufactured products when they are 
shelled commercially. Subsequently, however, it was held, under 
the same statute involved in the Weldon case, that shelled pea- 
nuts are an agricultural commodity and not a manufactured 
product thereof. Frozen Food Express v. United States, 148 F. 
Supp. 399, 403 (S.D. Tex.) affirmed 355 U.S. 6. 


The statute involved herein clearly authorizes orders regulat- 
ing certain agricultural commodities and the products thereof, 
there being no restriction at all whether the products are manu- 
factured or otherwise processed, except as specifically provided 
therein.’ The various cases cited at pages 4-9 of petitioners’ brief 
are irrelevant since § 608c(2) does not distinguish between 
“manufactured” products and other products of the specified 
agricultural commodities. Section 608c(2) authorizes regulation 
of products without limitation, and wine is surely a product of 
grapes for crushing*’— one of the specified agricultural commo- 
dities. 

The petitioners’ cases fall into four general categories, relating 
to (a) the Fair Labor Standards Act (29 U.S.C. 201 et seq.) 
which excludes from coverage thereunder persons engaged in 
“agriculture”, as defined in the act;® (b) the former National 


™When the Congress intended to make a distinction between “agricultural commodities” 
and “manufactured products thereof,” the language of the statute so stated. 49 U.S.C. 303(b) 
(6). “. . . agricultural (including horticultural) commodities (not including manufactured 
products thereof), .. .”’ 

® United States v. Brumett, 53 F. 2d 219, 231. 

® Farmers Irrigation Co. v. McComb, 337 U.S. 755; McComb v. Super-A Fertilizer Works, 
165 F. 2d 824; Manaja v. Waialua Agricultural Co., Ltd., 349 U.S. 254; Puerto Rico Tobacco 
Marketing Cooperative Ass’n. v. McComb, 181 F. 2d 697; and Durkin v. Budd, 114 F. Supp. 
865. 
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Prohibition Act wherein the statute referred to the manufacture 
of intoxicating liquors,’® and a statute of the State of Nebraska 
which referred to the manufacture of intoxicating liquors ;" (c) 
the Interstate Commerce Act (49 U.S.C. 201 et seq.) which ex- 
cepts from its coverage (49 U.S.C. 303(b)(6)) motor vehicles 
used in carrying “agricultural (including horicultural) commodi- 
ties (not including manufactured products thereof) . . .”;}* and 
(d) a statute of the State of Nebraska exempting from common 
carrier regulations “motor vehicles used exclusively in carrying 


for hire . . . agricultural commodities or other commodities used 
in the production of agricultural products to and from any farm 
or ranch .. .”** None of these cases relates to a statute, as the 


one involved in this action, which covers “agricultural commodi- 
ties and the products thereof.” 


III 


The petitioners contend that the order is illegal because the 
Secretary erred in determining, as required by Section 608c(11) 
(B) of the act, that nine California Central Valley counties, in- 
cluding San Joaquin County, constitute the smallest practicable 
marketing or production area to which the order should apply. 
They maintain that the evidence adduced at the hearing did not 
justify the inclusion of San Joaquin County in the production 
area established under Order No. 126 and that the Recommended 
Decision and the Decision ignored and distorted the evidence and 
the factual situation in order to arrive at this conclusion. 


Petitioners acknowledged the existence of a surplus of grapes 
for crushing in California, but contend that there is no evidence 
in the hearing record nor any finding by the Secretary that there 
is a surplus of grapes for crushing in San Joaquin County. This 
is one of the primary bases for petitioners’ contention that the 
Secretary failed to comply with the above-mentioned require- 
ments of the act. 


Mr. A. Freeman Mills, one of the two witnesses from San 
Joaquin County, testified at the promulgation hearing substan- 
tially as follows on direct examination: 


Petitioners crushed in excess of 125,000 tons of grapes 


2 United States v. Brumett, 53 F. 2d 219. 

Ellis v. State, 154 N.E. 489. 

13 East Texas Motor Freight Lines v. Frozen Food Express, 351 U.S. 49; and Interstate 
Commerce Commission v. Weldon, 90 F. Supp. 873, 188 F. 2d 267. 

143In re Rodgers, 279 N.W. 800; Comp. St. Supp. 1937 § 75-222 et seq. 
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in 1960; the total crush for San Joaquin County for 
1960 was approximately 260,000 tons; San Joaquin 
County has not contributed to the surplus although af- 
fected by it; as shown by Petitioners’ Ex. 7, there is a 
decrease in acreage in San Joaquin County from a high 
point of 57,220 acres in 1951 to 46,312 acres in 1960 
and a decrease in the grape crush from a high point of 
289,655 tons in 1951 to 230,653 tons in 1960 exclusive 
of some 40,000 tons of raisin variety grapes imported 
from outside; thirteen counties not included in the pro- 
posed program crushed 134,457 tons of wine varieties in 
1960 as against 101,746 tons of the same variety 
crushed in San Joaquin County for the same year; San 
Joaquin County crushes more wine variety grapes an- 
nually than any other county in 1960; the aforesaid 
variety of grapes while generally showing a lower yield 
in tonnage yet consistently brings a higher price at the 
winery than the raisin and table varieties and the de- 
mand therefor is much greater; the wine variety grapes 
are not in surplus and this is recognized by the fact that 
proponents of the program have excluded important 
areas in the State which produce this grape variety; 
San Joaquin County in 1959 had only 2,508 acres of 
non-bearing grapes while the other eight counties had 
38,704 acres of non-bearing grapes; of the 2,508 acres 
of non-bearing grapes 264 acres were in raisin varieties | 





whereas of the 38,704 acres of non-bearing grapes for 

the other eight counties, 28,600 were in raisin varieties; 

the grapes produced from the declining acreage in San 
Joaquin County are not adding to the surplus as is the 
production from the other counties where bearing acre- | 
age has been increasing for the past five years. 


On cross examination the witness stated that in addition to the | 
San Joaquin County total crush, amounting to 230,653 tons in 
1960, there were 40,000 tons of raisin variety grapes imported 
into the county for crushing. The witness was asked whether in | 
requesting exclusion of 230,653 tons from the program he con- | 
sidered all the factors which proponents of the program ad- 
vanced for excluding certain counties outside of the proposed 
nine-county area. In reply, he stated that he did not have any 
evidence to any great degree that there is a vast difference in 
prices between San Joaquin County area and the prices received 
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in other counties that are under consideration; and that because 
San Joaquin County has in excess of 20 percent of the wine 
varieties that are crushed in the state, those wine varieties re- 
ceive higher prices, consistently higher prices than raisin and 
table varieties which are crushed. He stated further that of the 
total quantity of grapes crushed in San Joaquin County approx- 
imately 40 to 42 percent is of the wine variety. The witness testi- 
fied that there is a relationship between prices paid for grapes 
in one area of the state and another and that “what happens in 
one segment of the grape industry does influence the whole grape 
industry to some extent. . . .” Asked whether it was equitable 
for the San Joaquin County area to be excluded and then be able 
to produce more grapes thereby depressing prices in the included 
areas, the witness replied that the whole thing is unfair. Asked 
whether the average price of $30.46 per ton received by growers 
for table variety grapes (Tokays) for 1947-1960 was a fair price, 
he answered that he would like a higher price “but whether it is 
a fair price or not, I do not know” (R. 583). 


Next, petitioners contend that the surplus of grapes for crush- 
ing exists in the 7 southern counties especially in the areas where 
Thompson seedless grapes are grown. In support of this petition- 
ers refer to the testimony of Dr. Kenneth R. Farrell who testified 
as an expert at the hearing. At page 31 of the record, Dr. Far- 
rell testified as follows: “Production of each of three varietal 
classes exhibits the same unstable movements, but with raisin 
varieties contributing about 60 percent of total production of the 
state, most of the variation is a result of variation in production 
of that varietal class.” Petitioners therefore claim that the price 
of wine has been dominated in its entirety by the amount of 
grapes for crushing delivered to the wineries by the seven 
southern counties. The petitioners in summary conclude that: 


1. San Joaquin County grows no raisin variety grapes; 
such grapes are grown in the seven southern counties. 


2. The raisin variety grapes are surplus and have the 
greatest effect upon the instability of the wine industry. 


3. The acreage devoted to the production of raisin var- 
iety grapes is increasing in the seven southern counties 
while the acreage devoted to production of all types of 
grapes in San Joaquin County is decreasing. 


4, The production of raisin variety grapes necessarily 
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involves the conversion of the same into raisins. Since 
no raisin variety types of grapes are produced in San 
Joaquin County, it follows that no grapes are converted 
into raisins in San Joaquin County. 


5. No table variety grapes produced in San Joaquin 
County for crushing are delivered to vintners outside 
the county for crushing. However, grapes produced in 
the seven southern countries are delivered to vintners 
outside the seven counties for crushing. 





6. San Joaquin County produces more wine variety 
grapes than any other county in the state, and they are 
in short supply, as evidenced by their exclusion from 
the Marketing Order during the 1961 season. 


7. Wine variety grapes produced in San Joaquin Coun- 
ty do in effect obtain higher prices than the grapes 
produced for crushing in the seven southern counties 
and the conclusion is inescapable that the problem of sur- 
plus grapes for crushing in California exists solely in 
the seven southern counties included within the order. 


8. As to marketing of grapes delivered for crushing, 
the evidence clearly shows that the vast majority of 
grapes crushed in San Joaquin County are marketed by 
and through cooperative wineries and cooperative mar- 
keting agencies. There is no significant percentage of 
marketing of grapes crushed into wine through commer- 
cial outlets in San Joaquin County. 


9. There is a huge and vast commercial marketing of 
grapes crushed into wine through commercial outlets 
in the seven southern counties. 


10. The problems of marketing through cooperative 
outlets are vastly and substantially different from those 
of commercial outlets. It is therefore naive and actually 
untrue to state that there are no differences of produc- 
tion and marketing of grapes for crushing between San 
Joaquin County and the seven southern counties. 


11. Because of the fact that the vast majority of table 
variety grapes that are crushed into wine in the State 
of California come from the seven southern counties, the 
price received for such grapes definitely and clearly es- 








WOODBRIDGE VINEYARD ASSOC., INC. e¢ al. 1419 
Cite as 21 A.D. 1391 


tablishes the price, by way of a maximum, that will be 
paid for any table variety grapes delivered for crushing 
into wine in the nine central California counties. The 
surplus of table variety grapes which are crushed from 
grapes produced in the seven southern counties natural- 
ly has a depressing effect on the price received by all 
growers of table variety grapes for crushing in the nine 
central counties. To properly stabilize the grape industry 
in California, the Order and Marketing Agreement 
should be limited in its applicability to the areas where 
the cause of the problem exists, to wit, the seven south- 
ern counties. 


Thompson seedless grapes are classified as a raisin variety 
grape and, as testified to by Dr. Farrell, contribute about 60 
percent of the total production of the state. Such grapes are 
marketed in fresh channels as table grapes, they may be con- 
verted into raisins, and they are also crushed for manufacture 
into wine and other fermented products. Thompson seedless 
grapes are grown in the seven southern counties with especially 
large production in Fresno County. San Joaquin County produces 
little or no raisin variety grapes such as Thompson seedless but, 
as previously mentioned, the county imported 40,000 tons of such 
grapes for crushing. San Joaquin County produces large quanti- 
ties of Tokay grapes which are classified as table varieties. These 
grapes are consumed in fresh form or crushed for processing into 
bottled products. Twenty percent of the tonnage of grapes in 
the nine-county area is produced in San Joaquin County. Also, 
as stated by petitioners, San Joaquin County produces more wine 
variety grapes than any other county in the state. Because such 
grapes were in short supply some of such grapes were exempted 
from regulation by the Order during the 1961 season. 


It is true that the large majority of table variety grapes that 
are crushed into wine in the State of California come from the 
seven southern counties and it is quite possible that the price 
received for such grapes is a very influential factor in establish- 
ing the price, by way of a maximum, that will be paid for any 
table variety grapes delivered for crushing into wine in the nine- 
county area. But it is also true that San Joaquin County pro- 
duces in excess of 20 percent of the tonnage of grapes in the 
nine-county area, almost half of which is table varieties. It is 
idle to pretend that such a production has no significant influence 
in establishing prices received for grapes for crushing, or that 
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the exclusion of San Joaquin County from the nine-county area 
would help in any way the surplus problem that afflicts the en- 
tire industry. 


The existence or absence of a surplus of grapes for crushing 
in a large geographical production area can be determined only 
in relation to the whole area, not by considering an isolated part 
thereof as if it existed in a vacuum—especially a large producing 
area like San Joaquin County. However, if it be assumed that 
no surplus problem exists in San Joaquin County, such an as- 
sumption would be overshadowed and outweighed by the central 
controlling fact that prices received for grapes for crushing are 
well below a significant norm, namely, the parity price of Cali- 
fornia grapes,’ and the record evidence shows that growers in 
the production area, including those in San Joaquin County, 
received prices materially below such level. Indeed, there is evi- 
dence to tthe effect that many of such grower prices are below 
the cost of production. On the question of whether low prices 
evidence surplus conditions, Dr. Kenneth R. Farrell testified 
that: “In an economic sense a surplus may be said to exist when 
the supply of a given commodity is such that given the level of 
effective demand, the result in price is less than some designated 
price norm.” (R. 39) 


The record evidence supports the conclusion that for a number 
of years prior to 1961 growers in San Joaquin County received 
substantially less for table grapes and most variety grapes of- 
fered for crushing than they would have received if there had 
been no surplus (R. 28-46, 108-115, 120, 161, 239; Exhibit 4, 
pp. 4 and 5 and tables 1, 11, 12, 22, and 23; Exhibits 5 and 
17). It is undisputed that there is a surplus of grapes for crush- 
ing in the seven southern counties covered by the order. The evi- 
dence just cited shows that the prices received for table variety 
grapes and some wine variety grapes produced in San Joaquin 
County closely approximate the prices received for raisin 
variety grapes in the southern counties. Since there is an ad- 
mitted surplus in the latter variety, the prices received therefor 
are obviously surplus level prices. If other varieties are sold in 
the same outlets and at the same general price level, it follows 
that there is also a surplus of these varieties. 


As previously indicated, the fact that in any area there is 
winery capacity in excess of the volume of grapes offered does 
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not determine whether or not there is a surplus of grapes. The 
market price of the grapes is determined by supplies generally 
available in the production area. Thus it is that all varieties in 
the nine-county area covered by the order, other than those with 
special characteristics and special demand, tend to show similar 
price fluctuations from season to season for vineyard-run grapes 
(R. Exhibit 17). 


The record discloses that grapes delivered to wineries for 
crushing in San Joaquin County are similar in character and use 
to grapes delivered to wineries for crushing in the seven south- 
ern counties. Admittedly, the products of these grapes are com- 
petitive and flow in the same stream of trade (R. 28, 30, 35-36, 
325, 571-572, 578, 583; Exhibit 4, Tables 7, 8, 9, 10, 13 and 14). 
Once it is recognized that this stream is filled to over-flowing, it is 
unrealistic to suggest that one of its tributaries does not contrib- 
ute to the overflow. 


With respect to the contention that there is a substantial dif- 
ference of production and marketing of grapes for crushing be- 
tween San Joaquin County and the seven southern counties, there 
is no detailed evidence in the record with respect to the matter 
of marketing as such. It is true, however, that the large com- 
mercial vintners in the seven southern counties have larger out- 
lets, are able to advertise their products on a large scale, and 
probably enjoy other advantages over smaller vintners. With re- 
spect to production it is only natural to expect that production 
will vary in different parts of the nine-county area. However, 
such variations in production and marketing are not of sufficient 
degree to justify excluding San Joaquin County from the nine- 
county area. 


Petitioners envision a worsening situation due to an increase 
in grape producing acreage in the seven southern counties and a 
decline in grape producing acreage in San Joaquin County. Al- 
though trends in acreage or production are not relevant factors 
in determining the existence of a surplus in grapes for crushing, 
the record does not fully support the petitioners’ contention in 
this regard. The record shows that raisin, wine and table grape 
acreage for the nine counties reached its peak in 1950 and there- 
after declined substantially until 1956 or 1957 when the trend 
was reversed. While the percentage of increase appears to have 
been smaller in San Joaquin County than in some of the other 
counties, the acreage devoted to grape production in San Joaquin 
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County increased after 1957 (Exhibit 4, tables 1, 2, 3 and 4). 
The significant fact is that more grapes are crushed in San 
Joaquin County than in any other county in California, with the 
exception of Fresno County (Exhibit 4, table 13). Accordingly, 
it is apparent that, for some time to come, San Joaquin County 
will occupy a prominent position in the crushing of grapes. 


Grapes grown outside the nine-county area are mostly wine 
varieties having relatively low yields per acre. These grapes are 
used primarily in the production of table wines, many of which 
command premium prices. In contrast, the grapes grown in the 
nine-county area are used in very large quantities for the pro- 
duction of dessert wines, high proof, beverage brandy and grape 
juice concentrate. These grapes have very high vineyard yields 
per acre and the inevitable consequences are price depressing 
surpluses in the area. 


Of all grapes crushed in California only 13 percent are crushed 
outside the nine-county area whereas 19 percent are crushed in 
San Joaquin County alone. 


An argument was made but not pressed that San Joaquin 
County should be excluded from the nine-county area because 
similarities exist between it and some of the counties which were 
excluded. This argument is not persuasive if for no other reason 
than as a matter of law it may be assumed that there are facts 
in existence which supported the administrative determination 
taken. Pacific States Co. v. White, 296 U.S. 176, 182, United 
States v. Rock Royal Cooperative Inc., 307 U.S. 533, 568. And, 
in any event, it has not been shown that there are counties in 
the excluded area whose tonnage, varieties, yields, etc., are in 
any material way comparable to those of San Joaquin County. 


The applicable statutory provisions afford a means for ad- 
judicating whether an order, a provision thereof, or an obligation 
imposed in connection therewith is “not in accordance with law” 
(7 U.S.C. 608¢(15)'(A)). The inquiry does not encompass ques- 
tions of policy, desirability, or the evaluation of the effectiveness 
of economic and marketing regulations promulgated pursuant to 
the act. See, e.g., Independent Milk Producer-Distributors’ Asso- 
ciation, 20 A.D. 1 (1961) ; In re Hygeia Dairy Company, 19 A.D. 
257, 273 (1960) ; In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss. Jan. 5, 1959; 
In re Clover Dairy Company, 15 A.D. 339 (1956); aff’d, N.D. 
Ind. Sept. 10, 1958; In re Ann Arbor Division of Detroit Cream- 
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ery Company, 11 A.D. 1147 (1952); In re Roberts Dairy Com- 
pany, 4 A.D. 84 (1945). Cf. Pacific States Box & Basket Co. V. 
White, 296 U.S. 176, 182 (1935). Consequently, this proceeding 
is not one concerned with whether San Joaquin County should, 
as a matter of policy, be included in the production area, but 
deals with the legality of the action of the Secretary in making 
San Joaquin County a part of the production area. The Secre- 
tary’s findings and conclusions are based upon the record evi- 
dence and are contained in the recommended decision pertaining 
thereto as modified approved, and adopted (25 F.R. 6984). The 
fact that a particular regulation “may demonstrably be disad- 
vantageous to certain areas or persons” is not enough to consti- 
tute a violation of the due process clause. Regulations “may 
impose hardships here and there” and the “incident of hardship 
may shift in location and intensity” but such cannot be regarded 
as sufficient to constitute “discrimination of such an injurious 
character as to bring into play the due process clause. “Secretary 
of Agriculture v. Central Roig Co., 338 U.S. 604, 618, 619. 


From the foregoing analysis it appears that it would not be 
practicable or feasible to exclude San Joaquin County from the 
production area. The great weight of the evidence supports the 
action of the Secretary’s determination in this regard. 


IV 


Finally, petitioners contend that the order is arbitrary, dis- 
criminatory, capricious, unjust, inequitable, and unfair. The peti- 
tioners’ contention in this regard is based upon alleged hard- 
ship and economic disadvantage which, even if true, provides 
no basis for the relief sought in these proceedings. In re Col- 
lege Club Dairy, Inc., et al., 15 A.D. 367, 372-373 (1956), and 
cases cited therein; In re Terrace Park Dairy, et al., 12 A.D. 
1383, 1395-1397 (1953), and cases cited therein; Queensboro 
Farms Products, Inc. v. Wickard, 137 F. 2d 969 (2 Cir. 1943); 
Windham Creamery, Inc., et al., 20 A.D. 695, 713 (1961), and 
cases cited therein; In re Central Dairy Products Co., 12 A.D. 
303, 312 (1953), and cases cited therein; United Milk Producers 
of New Jersey V. Benson, 225 F. 2d 527, 97 App. D.C. 193 
(1955) ; Schofield v. Benson, 236 F. 2d 719, 98 App. D.C. 424 
(1956), cert. denied, 352 U.S. 976 (1957); Kansas City Power 
and. Light Co. Vv. McKay, 225 F. 2d 924, 96 App. D.C. 273 (1955), 
cert. denied, 350 U.S. 884. 
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Petitioners are seeking exemption from the provisions of the 
order because of their individual circumstances, 7.e., economic 
hardship, restraints upon continuance of present operations, 
competition, and so forth. However, it was held in Benson Vv. 
Schofield et al, 236 F. 2d 719, cert. denied, 352 U.S. 976 that: 


“An otherwise reasonable regulation covering a number 
of persons does not become illegal or invalid as to one of 
these persons simply because of the peculiar or unique 
situation of that person making it difficult for that 
person to conduct business operations in the usual way 
or the way in which the person would like to operate.” 
Wern Farms, 9 A.D. 291, 298. “It is of course an un- 
avoidable result, if not a stated purpose of regulation, 
that persons regulated are not free to carry on their 
activities as they wish and as they conceive to be de- 
sirable.” In re Sydney Allen, 5 A.D. 729, 733. ‘Mere 
loss of income in consideration of the action of govern- 
ment or economic development by itself constitutes 
damnum absque injuria which does not confer stand- 
ing.” 


The provisions of Order No. 126 as they relate to handlers 
are all based on substantial facts on the record as a whole, and 
are a reasonable exercise of administrative discretion. A mem- 
ber of the class which is regulated may suffer economic losses 
not shared by others—and such losses may be the direct con- 
sequence of regulation, but such does not constitute per se a 
violation of the due process clause of the Fifth Amendment. See, 
e.g., Bowles v. Williham, 321 U.S. 502, 518. Here as in Wawa 
Dairy Farms v. Wickard, 149 F. 2d 860, the evidence falls far 
short of confiscation. Also see Hegeman Farmers Coop. Vv. Bald- 
win, 293 U.S. 162, 170; Mulford v. Smith, 307 U.S. 38, 51; 
New York Guernsey Producers Cooperative Vv. Wickard, 141 F. 
2d 805, 810, cert. denied, 323 U.S. 725; United States v. Adler’s 
Creamery, 107 F. 987, cert. denied, 311 U.S. 657; Bailey Farm 
Dairy Co. v. Anderson, 152 F. 2d 87, cert. denied, 329 U.S. 788. 
Regulation generally differentiates between groups or individuals, 
and at times by definition differentiates between geographic 
areas, but these differences do not per se violate the due process 
clause. 


Petitioners purport to champion the cause of “growers of 
grapes in San Joaquin County.” However, petitioners have no 
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standing in this proceeding to attack Order No. 126 in this re- 
spect. Queensboro Farms Products Inc. v. Wickard, 137 F. 2d 
969, 977 (1948). 


The foregoing authorities negative any claim that the pro- 
visions of Order No. 126 are arbitrary, unjust, inequitable, dis- 
criminatory or unfair. 


V 


All findings, conclusions, recommendations and arguments pre- 
sented by the parties which are inconsistent with the findings 
and conclusions in this decision are overruled and denied. 


PROPOSED ORDER 


In view of the foregoing, the relief requested by the petition- 
ers is denied and the petitions are dismissd. 


(No. 8090) 


In re LEMING, DELL, DANE WALKER AND DONAVON TURLEY, 
d/b/a DELL LEMING CATTLE COMPANY. P&S Docket No. 2647. 
Decided December 4, 1962. 


Suspension of Registration Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued October 3, 1962, suspending the 
respondents as registrants under the act for 30 days and there- 
after until they demonstrate that they are no longer insolvent. 
Complainant has filed a recommendation stating that it appears 
from further investigation that respondent Walker is solvent 
and that he and the other respondents herein are no longer 
operating as partners, and recommending that a supplemental 
order be issued terminating the suspension of respondent Dane 
Walker as a registrant under the act. 


Accordingly, the suspension of respondent Walker as a regis- 
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trant under the act in the order of October 3, 1962, is hereby 
terminated. Such order shall remain in full force and effect in 
all other respects. 


Copies hereof shall be served upon the parties. 


(No. 8091) 


In re CLEMENT J. CONRADT, d/b/a DESHLER LIVESTOCK COM- 
MISSION Co. P&S Docket No. 2531. Decided December 11, 
1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondent is suspended as a registrant under the act until such time as he 
demonstrates that he is no longer insolvent. 


Mrs. Dona S. Kahn, for complainant. Mr. Karl W. Masoner, of Cottonwood 
Falls, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on February 6, 1961, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, alleging that respondent is 
insolvent, within the meaning of the act, and charging respond- 
ent with various violations of the act and the regulations issued 
thereunder. 


Respondent filed an amended answer on November 15, 1962, 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the hearing examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions for the purpose of this proceeding only based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by the respondent be 
issued. 
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FINDINGS OF FACT 


1. The Deshler Livestock Commission Company stockyard, 
Deshler, Nebraska, hereinafter referred to as the stockyard, is 
now and was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


~ 2. Respondent was registered on October 19, 1959, with the 
Secretary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis at the stockyard, and as a dealer for 
support purposes at the stockyard. Respondent’s registration 
was rendered inactive on March 20, 1961. 


3. Respondent, during the period August 31, 1960, through 
October 10, 1960, bought and sold livestock for his own account 
as a dealer at Nebraska Livestock Sales, Inc., Lincoln, Nebraska, 
a posted stockyard subject to the act, without being registered 
and furnishing and maintaining a bond as required by the act 
and the regulations. 


4. Respondent, at the stockyard, during the period from July 
19 to September 27, 1960, used funds received as proceeds from 
the sale of livestock consigned to him for sale on a commission 
basis at the stockyard for purposes of his own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering or 
impairing the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock. As of September 27, 1960, respondent’s use of shippers’ 
proceeds resulted in a deficit balance of approximately $847.92 
in his account designated as a custodial account for shippers’ 
proceeds. 


5. Respondent, during the period September 13, 1960, to Sep- 
tember 27, 1960, in connection with the weighing of livestock 
sold by respondent at the stockyard, failed to operate the live- 
stock scale at the stockyard in accordance with section 201.71 
of the regulations (9 CFR 201.71) and the INSTRUCTIONS 
FOR WEIGHING LIVESTOCK UNDER REGULATIONS OF 
THE PACKERS AND STOCKYARDS ACT issued by the 
Chief, Packers and Stockyards Branch, on February 15, 1959, 
in that respondent in weighing such livestock through his weigh- 
master employee, on a scale that had a minimum graduation of 
five pounds, weighed livestock only to the nearest ten pounds. 


6. Respondent, at the stockyard, in connection with the sale 
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of livestock consigned to him for sale on a commission basis dur- 
ing the month of September 1960, generally issued accounts of 
sale to the consignors of the livestock which failed to show the 
full, true, and correct name of the livestock purchaser, in that 
such accounts of sale showed the purchaser as “A-1”, “A-2”, 
“A-3”, ““A-5”’, “a0 « “—', 7. 100”, “A-6”, and “105”. 


7. Respondent is insolvent. As of September 27, 1960, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $7,537.57. 


CONCLUSIONS 


The facts as set forth in Findings of Fact 3-6 constitute viola- 
tions of sections 303, 304, 307, and 312(a) of the act (7 U.S.C. 
203, 205, 208, and 213(a)) and sections 201.10, 201.29, 201.40, 
201.41, 201.48, and 201.71 of the regulations (9 CFR 201.10, 
201.29, 201.40, 201.41, 201.48, and 201.71). By reason of the 
facts set forth in Finding of Fact 7, respondent is insolvent 
within the meaning of the act (7 U.S.C. 204). 


Respondent no longer owns or operates the stockyard at which 
he registered as a market agency to buy and sell livestock on a 
commission basis and as a dealer for support purposes. There- 
fore, respondent’s registration to operate at the stockyard was 
rendered inactive as of March 20, 1961. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) buying and selling 
livestock for his own account as a dealer without being registered 
and furnishing and maintaining bond as required by the Packers 
and Stockyards Act and regulations thereunder; (2) failing to 
operate livestock scales owned, or controlled by respondent in ac- 
cordance with “INSTRUCTIONS FOR WEIGHING LIVESTOCK 
UNDER REGULATIONS OF THE PACKERS AND STOCK- 
YARDS ACT” issued by the Packers and Stockyards Division; 
(3) using funds received as proceeds from the sale of livestock 
consigned to respondent for sale on a commission basis for pur- 
poses of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to con- 
signors; and (4) failing to show full, true, and correct names of 
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livestock purchasers on accounts of sale issued in connection with 
the sale of livestock consigned to respondent for sale on a com- 
mission basis. 


Respondent shall keep and maintain a custodial account for 
shippers’ proceeds in accordance with the provisions of section 
201.42 of the regulations under the Packers and Stockyards Act 
with respect to any operations as a market agency, selling live- 
stock on a commission basis. 


Respondent’s registration under the act is suspended until such 
time as he demonstrates that he is no longer insolvent. At the 
request of respondent, when he makes such a showing, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8092) 


In re KENNETH P. WILLIAMS. P&S Docket No. 2745. Decided 
December 11, 1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a 
complaint filed by the Acting Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent, a registered dealer under 
the act, is charged with being insolvent within the meaning of 
the act (7 U.S.C. 204), failing to pay for livestock purchased, 
issuing worthless checks in purported payment thereof, and with 
failing to keep adequate records of his livestock transactions. 
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Respondent has filed an amended answer in which (1) he admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) he states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary of Agriculture; (3) he 
waives oral hearing and the report of the hearing examiner; and 
(4) he consents to the issuance of the order set forth below. 
Complainant has recommended that such order be entered. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Kanarra, 
Utah. Respondent is registered with the Secretary of Agriculture 
as a dealer under the act, and at all times mentioned herein 
respondent was so registered. 


2. Respondent is insolvent. As of May 31, 1962, respondent’s 
current liabilities exceeded his current assets by approximately 
$12,460.49. 


8. During the period March 3, 1962, through May 12, 1962, 
respondent purchased certain livestock in commerce for his 
own account and issued checks in the total amount of $9,724.49 
in purported payment of the purchase price thereof, which checks 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds. Respondent has failed to pay any 
part of the purchase price of such livestock. 


4. Respondent, during the period from on or about July 13, 
1961, through May 21, 1962, failed to keep accounts, records, or 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a dealer under the act. 


CONCLUSIONS 


By reason of the facts set forth In the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the act (7 U.S.C. 204), and has wilfully violated sections 312 
and 401 of the act (7 U.S.C. 213, 221). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 
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ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce and failing to pay for such purchases, and 
(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act. 


Respondent is suspended as a registrant under the act, be- 
ginning on the effective date of this order, for a period of 30 
days and thereafter until such time as respondent shall demon- 
strate that he is no longer insolvent. At the request of respond- 
ent, when he makes such a showing, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
said 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 
parties. 


(No. 8093) 


In re JAEGERS LIVESTOCK AUCTION MARKET. P&S Docket No. 
2690. Decided December 13, 1962. 


Improper Weighing Practices—Suspension of 
Registration—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices and its registration under the act is suspended for 10 days. 


Mr. Earl L. Saunders, for complainant. McGovern and Roseman, of Newton, 
New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the Di- 
rector, Packers and Stockyards Division, Agricultural Marketing 
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Service, United States Department of Agriculture. The respond- 
ent, a registered market agency under the act, is charged with 
violating the act and the regulations thereunder in connection 
with the weighing of livestock which it sold on a weight basis. 
The respondent has filed an amended answer in which (1) it 
admits the jurisdictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (2) it states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations of the complaint 
as the findings of fact and conclusions of the Secretarv of Agri- 
culture; (3) it consents to the issuance, without oral hearing, of 
the order set forth below; and (4) it waives the provisions of 
the act with respect to the effective date of six days after issu- 
ance and consents to such order to be effective on December 22, 
1962. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. The public livestock auction facilities of the Jaegers Live- 
stock Auction Market, Sussex, New Jersey, hereinafter referred 
to as the stockyard, are now, and were at all times mentioned 
herein, a posted stockyard subject to the provisions of the act. 


2. Respondent, Jaegers Livestock Auction Market, is a New 
Jersey corporation whose mailing address is Route 84, Sussex, 
New Jersey. Respondent is registered with the Secretary of Agri- 
sulture as a market agency to sell livestock on a commission basis 
at the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent, on February 12, 1962, in the transactions re- 
ferred to in paragraph III of the complaint, and at divers other 
times during the past several years, in connection with the 
weighing of livestock sold by respondent on a weight basis at 
the stockyard, (1) weighed such livestock through its weigh- 
master employee, at less than their true and correct weight; (2) 
made entries in its accounts and records showing weights less 
than the true and correct weight of livestock; and (3) paid 
consignors the proceeds from the sale of such livestock on the 
basis of such incorrect weights. 


4. Respondent failed to make or issue scale tickets in con- 
nection with the sale transactions referred to in Finding of Fact 
3 above, 
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5. Respondent, on February 12, 1962, and at divers other 
times during the past several years, in connection with the 
weighing of livestock sold on a weight basis at the stockyard, 
failed to operate the livestock scale at its stockyard in accord- 
ance with the INSTRUCTIONS FOR WEIGHING LIVESTOCK 
UNDER REGULATIONS OF THE PACKERS AND STOCK- 
YARDS ACT issued on February 15, 1959 by the Packers and 
Stockyards Branch, now the Packers and Stockyards Division, 
in that respondent through its weighmaster employee, weighed 
livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
5, it is concluded that the respondent has wilfully violated sec- 
tions 307, 312 and 401 of the act (7 U.S.C. 208, 213, 221), and 
sections 201.49, 201.55 and 201.71 of the regulations thereunder 
(9 CFR 201.49, 201.55, 201.71). 


Respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order shall be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any other device, shall cease and desist from 
engaging in the following activities in commerce: (1) weighing 
livestock at other than the true and correct weight of the live- 
stock; (2) selling any livestock or paying consignors the pro- 
ceeds from the sale of the livestock on the basis of false and 
incorrect weights; (3) failing to operate livestock scales owned 
or controlled by respondent in accordance with the instructions 
for weighing livestock issued by the Packers and Stockyards 
Division, and specifically failing to properly balance a scale in 
accordance with instructions when weighing livestock. 

Respondent, when weighing livestock for purposes of sale, 
shall make and issue a scale ticket which shall fully and ac- 
curately show all the information required by section 201.49 of 
the regulations (9 CFR 201.49). Respondent shall keep as part 
of its accounts, records and memoranda a copy of each scale 
ticket so issued. 


Respondent is suspended as a registrant under the act for a 
period of 10 days. 
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This order shall become effective on December 22, 1962, and 
copies hereof shall be served upon the parties. 


(No. 8094) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided December 13, 1962. 


Stay Order—Modification of Rates and Charges 


The order of November 7, 1962, is stayed pending the outcome of the petitions 
for reconsideration. However, respondent’s schedule of rates and charges 
as modified by this order shall become effective in six days. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY AND MODIFICATION OF ORDER 


Complainant and others who have been intervenors in this rate 
proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), have filed petitions for reconsideration of the 
final decision and order entered November 7, 1962, and to be 
effective December 17, 1962, and have moved for a stay of the 
November 7, 1962, order pending action upon the petitions for 
reconsideration. Oral argument upon the question of such stay 
was held before the Judicial Officer on December 11, 1962. 


Complainant has filed with its petition for reconsideration a 
schedule of rates to which it does not object for use pending ac- 
tion upon the petitions for reconsideration. The schedule provides 
generally for rates higher than those presently in effect but lower 
than those set out in the order of November 7, 1962. Upon con- 
sideration of the matter it is concluded that the order of Novem- 
ber 7, 1962, should be stayed in part pending the outcome of the 
petitions for reconsideration. Consequently said order as entered 
shall not become effective on December 17, 1962, but the schedule 
of rates and charges therein with the modifications set out below 
shall become effective on the sixth day after the date of this order. 
The prescribed rates should be permitted to become effective as 
soon as possible in view of the posture of the proceeding. 
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Rates and Charges 
A. Cattle (except bulls 





FOO Us. OF OVET) ncccecccnscovscescceoernee $ 1.23 per head 
Bulls (700 Ibs. or Over) -eccccsuns: Leo * 
Calves (400 lbs. or under ........... oes 
Hogs iiss rnansialesececctataerss sae os 
CN oscsicciccsiatesctacninscciscaccacesisbasiats sa 14 
Horees and Mules: ccccccccccce FTIG * 


CN ase ee eet 4. & -¢ 


s s s 


Facilities in connection with resale or reweighing 
of livestock subsequent to receipt and initial sale 
and/or weighing: 


Per Head of Col, 1* Col. 2°* Col. a°%* 
Cattle (except bulls 
700 lbs. or over) ..$ 1.23 $ $ 


Bulls (700 Ibs. 
OP OVER) cccsccncnscce 1.80 
Cattle (including 





TD asetcccctcecrincs e 34 16 
Calves (400 Ibs. 

OR TTC) ccesscecersnicerss .66 21 11 
MI ici nce Ae ae .08 
OI assists 23 .06 03 


A resale carload maximum charge on feeder 
pigs of $2.32 per deck shall apply. 


* * * 


Charges on direct shipment to packers and slaugh- 
terers at South St. Paul and not offered for sale 
will be as follows: 

Cattle (except bulls 


TOO Thaw. OF OVER) icecinccsscrssenssomnc . $ 0.62 per head 
Bulls (700 Ibs. Or OVEL) eccceesssnsseseee bi .90 
Calves (400 Ibs. or under) .....c Aa? * 
TOI sasisccccisssancssscctetsctptccectensotainsacsaacet aS 
NOOR cnsccsctcicioccoonrneccucanetnaeennes ie sae 9 


* * *)? 
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(No. 8095) 


In re JOHN WALMA, d/b/a PLATTE LIVESTOCK AUCTION COM- 
PANY. P&S Docket No. 2762. Decided December 14, 1962. 


Bonding Provisions—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until such time as he 
complies with the bonding requirements of the act. 


Mr. Earl L. Saunders, for complainant. Mr. Cecil L. Melcher, of Platte, 
South Dakota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary of Agricul- 
ture as a market agency and dealer and is charged with engaging 
in business as a market agency under the act without maintain- 
ing a reasonable bond or its equivalent, as required by the act 
and the regulations issued thereunder. The respondent has filed 
an amended answer in which (1) he admits the jurisdictional 
allegations of the complaint and neither admits nor denies the 
remaining allegations; (2) he states that for the purposes of this 
proceeding and for such purposes only, the order in this pro- 
ceeding may contain findings of fact and conclusions based upon 
the allegations of the complaint as the findings of fact and con- 
clusions of the Secretary of Agriculture; (3) he waives oral 
hearing and the report of the hearing examiner; and (4) he 
consents to the entry of the order set forth below. Complainant 
has recommended that such order be issued. 


FINDINGS OF FACT 


1. The Platte Livestock Auction Company stockyard, Platte, 
South Dakota, hereinafter referred to as the stockyard, is now, 
and was at all times material herein, a posted stockyard subject 
to the provisions of the act. 


2. Respondent is an individual doing business as Platte Live- 
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stock Auction Company whose address is Platte, South Dakota. 
Respondent is registered with the Secretary of Agriculture under 
the act as a market agency and dealer, and at all times men- 
tioned herein was so registered. 


3. Respondent’s market agency bond was terminated on Jan- 
uary 26, 1962. Respondent, on or about January 22, 1962, was 
notified in writing of such termination date, and was informed 
that he would have to furnish a new bond if he continued to 
operate after January 26, 1962, as a market agency under the 
act. Respondent was further notified in writing on or about 
February 28 and March 14, 1962, that if he continued to so oper- 
ate he would have to furnish the required bond. Notwithstanding 
such notices, respondent continued to engage in the business of 
selling livestock on a commission basis at the stockyard as a 
market agency without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the 
respondent has wilfully violated section 312 of the act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29, 201.30). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency under the act without filing and maintaining 
a reasonable bond, or its equivalent, as required by the act and 
the regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations thereunder. At the request of the re- 
spondent, when he demonstrates that he has complied with the 
bonding requirements of the act and the regulations, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 

This order shall become effective on the sixth day after service 
hereof upon the respondent and copies shall be served upon 
the parties. 
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(No. 8096) 


In re MILTON SILVER, d/b/a CHAMBERSBURG LIVESTOCK SALES. 
P&S Docket No. 2561. Decided December 19, 1962. 


False Weights—Suspension of Registration 


Respondent willfully and intentionally violated the act by weighing calves in 
commerce at the stockyard at less than their true and correct weights. 
Respondent is suspended as a registrant under the act for 30 days. 


Mrs. Dona S. Kahn, for complainant. Mr. Daniel W. Long, of Chambersburg, 
Pennsylvania, and Mr. Ben Ivan Melnicoff, of Washington, D. C., for 
respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 8, 1961, by the Di- 
rector, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is the owner and operator of the Chambersburg Livestock 
Sales, Chambersburg, Pennsylvania, a posted stockyard subject 
to the provisions of the act, and is registered with the Secretary 
under the act as a market agency to sell livestock on a commis- 
sion basis at the stockyard. The complaint charges respondent 
with violating the act in connection with the weighing of live- 
stock sold on a weight basis at the stockyard. Respondent filed an 
answer August 11, 1961, generally denying the allegations set 
forth in the complaint and alleging that he was without knowl- 
edge as to whether his weighmaster improperly weighed livestock 
if such was the case. Respondent further denied that he willfully 
or personally did any of the acts set forth in the complaint. 


A hearing was held November 14, 15, and 16, 1961, in Cham- 
bersburg, Pennsylvania, before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. Respondent was represented by Daniel W. Long, Attor- 
ney at Law, Chambersburg, Pennsylvania, and complainant was 
represented by Dona S. Kahn, Office of the General Counsel, 
United States Department of Agriculture. Seven witnesses testi- 
fied on behalf of complainant. Twelve witnesses testified on 
behalf of respondent and he testified in his own behalf. Eleven 


We 
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exhibits were introduced into evidence by complainant and four 
were introduced by respondent. After the hearing both parties 
filed briefs. On June 15, 1962, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondent be found to have violated the act sub- 
stantially as charged, be ordered to cease and desist from such 
violations and to keep scale tickets in conformity with the regu- 
lations issued pursuant to the act and be suspended as a regis- 
trant under the act for a period of 120 days. Respondent filed 
exceptions to the examiner’s report and oral argument was held 
before the Judicial Officer November 8, 1962, in Washington, 
D. C. 
FINDINGS OF FACT 


1. The Chambersburg Livestock Sales auction market is now 
and was at all times material herein a posted stockyard subject 
to the provisions of the act. Respondent owns and operates the 


stockyard. 


2. Respondent, Milton Silver, is an individual who is now and 
was at all times material herein registered with the Secretary 
under the act as a market agency to sell livestock on a commis- 
sion basis at the stockyard. 


3. Livestock sold at the stockyard is weighed there on a 
scale belonging to respondent and such scale is operated by 
weighmasters employed by respondent. It is the duty of the 
weighmaster to ascertain the true and correct weight of live- 
stock being sold and to record such true and correct weight in 
printed form on a scale ticket issued by respondent. The weight 
thus recorded on the scale ticket determines the total sum which 
the buyer of livestock pays for the livestock and thus the amount 
of proceeds paid to consignors of livestock to the stockyard. 


4. The scale in use at respondent’s stockyard during the per- 
iod involved herein was a Fairbanks-Morse dial scale, with five- 
pound minimum weight graduations, equipped with an automatic 
weight recorder. When empty, or with a man balanced on the 
scale to drive livestock, the scale is correctly balanced when the 
dial indicator is at a zero position. The balance can be tested by 
printing a scale ticket which will read four zeros if the scale is 
in balance. If the scale is balanced so that the indicator is behind 
or in back of zero, the scale ticket printed will read three zeros 
and a dash no matter how far the indicator is behind zero. 


5. The weight of livestock on the scale can be recorded by 
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inserting a scale ticket in a slot and activating the weight re- 
corder which will automatically print the weight of the livestock 
on the ticket. When the scale is improperly balanced, in that it 
is balanced with the indicator behind zero, the weight of the 
livestock as shown on the scale ticket will be less than the true 
and correct weight of the livestock. The extent of the error will 
depend on the distance or the extent to which the indicator 1s 
behind zero. The dial chart on the scale has graduations marked 
in front of zero but not behind zero. Therefore, when the scale 
is balanced with the indicator behind zero, the extent to which 
the indicator is behind zero can only be approximated. A scale 
with the indicator the equivalent of two graduations behind zero 
will show a weight on the scale ticket of approximately Iv 
pounds less than the true and correct weight. 


6. On February 2, 1961, Kenneth Grizzell, complainant’s dis- 
trict supervisor, during a halt in the sale at the stockyard, in- 
serted a scale ticket in the slot on the scale and activated the 
printer to test the balance of the scale. It printed three zeros 
and a dash, establishing the fact that the indicator on the scale 
was behind zero, as described in Finding of Fact 4. Shortly 
thereafter, respondent’s weighmaster, Fred Ernst, returning to 
the scale after a short absence, resumed weighing livestock with- 
out balancing the scale.* 


7. Respondent, as part of his auction sale, sells veal calves on 
a commission basis. These calves are brought to the sale in the 
morning and are sold in the afternoon. A veal calf is a very 
young bovine animal, usually not over 12 weeks of age at the 
time of slaughter, produced principally on milk or a substitute 
for milk. Veal calves will normally shrink in weight two to five 
pounds within one to five hours after they are weighed for the 
purpose of sale. This shrinkage is caused in part by excretory 
shrink and by the fact that the calves will not drink or eat any- 
thing within 12 to 24 hours after they are separated from their 
mothers. Respondent does not, before, during, or immediately 
following an auction sale, feed or water the calves sold at auc- 
tion, nor does respondent have feeding or watering facilities for 
use in connection with the sale of the calves. 
"4 Weighing instructions issued by complainant read, in part, as follows: 
1. The empty scale shall be balanced each day before weighing begins and thereafter, 
while weighing operations continue, it shall be balanced at intervals of not more than 
15 drafts or 15 minutes, whichever is completed first. In addition, the empty scale shall 
be balanced whenever a weigher resumes weighing duties after an absence from the 


scale and also whenever a loading exceeding half the scale capacity has been weighed and 
is to be followed by a load of less than 1000 pounds. 
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8. On March 2, 1961, Grizzell and Morgan Stephens, a live- 
stock weighing specialist employed by complainant, reweighed 21 
veal calves selected at random from buyers’ pens which had been 
weighed on the stockyard scale for purposes of sale one to five 
hours prior to such checkweighing. All 21 calves, instead of 
showing a loss of weight or shrink as would normally be ex- 
pected, appeared to have gained weight upon reweighing over the 
sale weight as shown on respondent’s scale tickets, as follows: 


Sale Weight Check Weight Gain 
150 pounds 160 pounds 10 pounds 
195 205 10 
150 160 10 
165 180 15 
205 210 5 
145 155 10 
80 90 10 
95 105 10 
100 115 15 
95 110 15 
95 110 15 
110 125 15 
85 100 15 
85 95 10 
80 90 10 
115 125 10 
130 140 10 
130 145 15 
180 200 20 
115 125 10 
100 110 10 


The 21 calves reweighed on March 2, 1961, appeared to have 
gained between 5 and 20 pounds per head between the first and 
second weighings with an average gain per head of 11.9 pounds. 


9. On March 2, 1961, Morgan Stephens tested the accuracy 
of respondent’s scale at the end of the sale at the stockyard using 
approved testing methods, and the scale was accurate for weights 
up to 200 pounds and within allowable tolerances for weights 
above 250 pounds. 


10. The scale tickets issued by respondent in connection with 
the sale of the 21 calves referred to in Finding of Fact 8 were 
made a part of the records of respondent, and the weights on 
the scale tickets were used as a basis for paying the consignors 
of the 21 calves the proceeds of the sales. 


11. As set forth below, prior to and on March 2, 1961, re- 
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spondent sold veal calves to American Stores Abattoir, Green- 
castle, Pennsylvania, which were weighed at the stockyard at 
less than their true and correct weights. Upon reweighing at 
the American Stores plant 11 miles from Chambersburg within 
a few hours after the sale, the calves in practically all instances, 
instead of showing the expected shrink, appeared to have gained 
in weight over the sale weight at an average gain per head of 
2.44 pounds. Subsequent to March 2, 1961, the calves sold by 
respondent to American Stores experienced shrink, at an aver- 
age shrink per head of 3.73 pounds, as follows: 


Average gain o1 


Average loss upon 
Sale Date Number of Sale Weight reweighing at 
1961 Head Per Head Greencastle 

January 12 73 134 + 1.6 
19 58 127 +41 
26 47 131 — 9 
February 2 70 135 Tike 
9 58 126 + 6.5 
16 89 141 —1.0 
23 57 144 + 1.4 
March 2 55 137 + 6.0 
9 86 138 — 8.4 
16 92 134 —41 
80 51 182 — 4.2 
April 6 78 141 —4.6 
18 54 142 — 8 
20 54 137 —4A4 
27 81 146 — 5.7 
May 4 35 130 — A 
18 44 135 — 3.9 
June 1 55 147 — 6.3 
8 15 143 — 2.7 
15 50 134 — 7 
22 20 133 — 3.8 


12. The “yield” a buyer obtains from slaughtered livestock 
is the percentage of dressed meat obtained from the slaughter 
of the animal and is computed on a weight basis. There are 
various methods of determining the dressed weight, so that 
yields obtained by different buyers vary somewhat depending on 
whether the “hide” or the “pluck,” or both, are included or ex- 
cluded as a part of the dressed carcass weight. If 60 pounds of 
dressed carcass meat is obtained from the slaughter of a 100- 
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pound calf (live weight), the yield will be 60 percent. If, on the 
other hand, 60 pounds of dressed carcass meat is obtained from 
a calf weighing 100 pounds before slaughter, but the calf is sold 
at 10 pounds less than its true weight, 7.e., 90 pounds, the yield 
is calculated on the basis of 90 pounds of live weight and will 
be computed as 67 percent. The apparent increase in the yield is 
directly proportionate to the amount of weight the animal is 
short weighed at the time of sale. 


13. Respondent was first informed that his weighing activi- 
ties were under investigation March 2, 1961, when the 21 calves 
referred to in Finding of Fact 8 were reweighed. The records of 
American Stores Abattoir reveal that the yield obtained from 
livestock purchased at the stockyard prior to and on March 2, 
1961, computed with hide off and pluck out, averaged 60.99 per- 
cent, and after March 2, 1961, the yield decreased to an average 
of 58.52 percent. The records of Russo Packing Company, New- 
ark, New Jersey, another regular packer-buyer at the stockyard, 
reveal that the average yield obtained from livestock purchased 
from respondent prior to and on March 2, 1961, computed with 
hide on and pluck out, was 69.0 percent, and after March 2, 1961, 
the yield was 65.78 per cent. The yield experienced by these two 
packers is as follows: 


Sale Date American Stores Russo Packing Company 
1961 Abattoir Yield Yield 
January 5 coe 69.7 percent 

12 60.4 percent 69.0 

19 61.8 69.5 

26 60.6 67.9 

February 2 60.9 68.8 
9 62.9 70.1 

16 59.6 67.1 

23 60.1 69.2 

March 2 62.9 70.8 
9 59.6 67.0 

16 58.1 66.5 

23 — 65.9 

30 59.5 65.9 

April 6 58.1 62.6 
13 59.0 a 

20 58.0 66.5 


27 57.5 _ 
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Sale Date American Stores Russo Packing Company 
1961 Abattoir Yield Yield 


May 4 60.2 66.4 | 
11 _ 65.8 
18 58.5 66.0 


8 57.3 _ 
15 59.7 aes 
22 59.4 63.0 


14. On February 2 and March 2, 1961, Fred Ernst, respond- 
ent’s weighmaster employee, operated the scale with the indicator 
approximately the equivalent of two graduations behind zero. 
The scale ticket for livestock weighed on the scale so balanced 
will show a weight of approximately 10 pounds less than the 
true and correct weight. On both February 2 and March 2, 1961, 
Ernst did not balance the scale at 15-minute or 15-draft inter- | 

| 


25 — 64.4 
June 1 57.0 a 


vals. During the period January 5 through March 2, 1961, Fred 
Ernst, when weighing calves in commerce at the stockyard, at- 
tempted to and did balance the scale with the indicator behind 
zero on instructions from respondent. 


CONCLUSIONS 


It is clear from the record that calves weighed at respondent’s 
stockyard were weighed at less than their true and correct 
weight. On March 2, 1961, 21 calves which had been previously 
weighed by respondent in connection with their sale at the stock- 
yard one to five hours earlier were reweighed by complainant’s 
employees on respondent’s scale and found to weigh from 5 to 
20 pounds more than they did on the initial weighings. Shrinkage 
or loss in weight is to be expected under the circumstances dis- 
closed herein between the first and second weighings of the 21 \ 
calves. Cf. ¢.g., In re Joseph L. Mitchell, d/b/a La Salle County : 
Livestock Marketing Center, 21 A.D. 124 (1962), affirmed Octo- 
ber 22, 1962 (7th Cir.). Veal calves will not eat or drink within 
12 to 24 hours after they are separated from their mothers and : 
respondent did not provide feed or water for calves while they 
were at the stockyard. Further, the record shows that calves will 
normally shrink two to five pounds within a few hours after 
sale. Yet, the checkweighing or reweighing conducted by com- 
plainant’s employees not only disclosed absence of shrinkage but 
a consistent increase in weight upon reweighing. 
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weighing or under weighing of calves, is evidenced by the records 
of two packer-purchasers of calves at respondent’s stockyard. 
Calves purchased at the stockyard by American Stores Abattoir, 
Greencastle, Pennsylvania, were weighed upon arrival at the 
packing plant after travelling 11 miles from Chambersburg to 
Greencastle. Complainant’s exhibit 8 indicates that prior to and 
on March 2, 1961, the date of respondent’s checkweighing of the 
21 calves, calves received at the packing plant from the stock- 
yard showed an increase in weight from stockyard sale weights 
after the livestock had been transported the 11 miles to Green- 
castle. Such result is incredible. Cf. In re Joseph L. Mitchell, 
d/b/a La Salle County Livestock Marketing Center, supra, and 
studies cited therein. Livestock will shrink or lose weight without 
feed or water and as a result of the handling, ete., incident to 
transportation. Exhibit 8 was introduced into evidence however, 
to show the gain or loss in weight in absolute terms of calves 
at the packing plant from stockyard sale weights. Rather, it 
graphically demonstrates differences in results after respondent 
was aware that weighing practices at his stockyard were under 
investigation. After March 2, 1961, calves received at American 
Stores Abattoir from respondent’s stockyard consistently demon- 
strated the expected shrink or loss of weight. Similarly, records 
of yield maintained by the two packers, that is, records of the 
percentage of dressed meat obtained from the slaughter of the 
live animal, indicate a consistent pattern of higher yields from 
livestock purchased by them from respondent prior to and on 
March 2, 1961, as compared with yields experienced after such 
date. Respondent appears to ascribe the higher yield during the 
earlier period to weather conditions. However, the severe winter 
which allegedly accounted for higher yields did not cease or 
abate on March 2, 1961. Also, respondent’s reference to a de- 
crease in quality of calves is too speculative to detract from the 
results contained in complainant’s exhibits 8 and 11. 


Respondent has suggested several possible causes of the under 
weighing or short weighing found above. The record, however, 
reveals how the under weighing was accomplished. Respondent 
employed a Fairbanks-Morse dial scale with five-pound minimum 
weight graduations and equipped with an automatic weight re- 
corder. The scale is correctly balanced when the dial indicator is 
at zero position. If the scale is balanced with the indicator be- 
hind or back of zero, the scale ticket printed with the scale 
empty will record three zeros and a dash rather than four zeros 
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when correctly balanced and the weight of livestock weighed on 
the scale when so improperly balanced, as reflected on the printed 
scale ticket, will be less than. the true and correct weight of such 
livestock. Complainant’s employees, on February 2 and March 
2, 1961, observed that the scale was operated while it was im- 
properly balanced, that is, when the dial indicator was behind 
or back of the zero position. On the former date, Kenneth Griz- 
zell, complainant’s district supervisor, observed respondent’s 
weighmaster, Fred Ernst, taking particular care in balancing 
the scale after the veal calf sale at the stockyard. The weigh- 
master left the scale area temporarily and Grizzel examined the 
dial indicator on the scale and found the indicator to be approx- 
imately the equivalent of one or two graduations back of zero. 
When he activated the printer with the blank piece of paper in 
the printer the resulting recording was three zeros and a dash, 
indicating a false balance. Grizzell further testified that the 
weighmaster returned to the scale and commenced weighing live- 
stock thereon without changing the balance. On March 2, 1961, 
Morgan Stephens, a livestock weighing specialist employed by 
complainant, observed that the indicator on the scale was ap- 
proximately the equivalent of two graduations behind zero and 
that Fred Ernst did not balance the scale but continued to weigh 
livestock on the scale while the indicator was behind zero. 


Respondent attempted to dispose of the results of the check- 
weighing of calves March 2, 1961, and exhibits 8 and 11 intro- 
duced by complainant by testimony tending to inject doubt as to 
the accuracy of respondent’s scale. However, the scale was 
tested March 2, after the close of business at respondent’s auc- 
tion market and found to be accurate for weights up to 200 
pounds and within tolerance for weights of 250 pounds and 
above. The calves involved in the test March 2 did not exceed 
250 pounds in weight. (See Finding of Fact 8.) Nor did the 
average weight of the calves purchased by the two packer-pur- 
chasers even approach this amount. Further, as stated by re- 
spondent’s witness, John George, Franklin County Inspector of 
Weights and Measures, a slight inaccuracy in the scale should 
normally result in weights above and under the true and correct 
weights. The March 2 checkweighing demonstrated uniform un- 
der weighing. Also, the consistent pattern of lower yields and 
lower weights after March 2 than experienced prior to and on 
that date, established by the weight and yield records of the two 
packers negates haphazard or random inaccuracy in respondent’s 
scale as the cause of the under weights. 
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Respondent further contends that the fact that the calves 
which were reweighed March 2, 1961, varied in apparent weight 
gain upon reweighing discredits any evidence that the weigh- 
master intentionally balanced the scale behind zero. Respondent 
avers that if there was any intentional improper balancing of 
the scale, all calves would have appeared to gain the same 
amount of weight upon reweighing. Respondent does not allow 
for any variables in weighing of the calves involved. In other 
words, respondent fails to recognize that all the calves could not 
be expected to suffer the same amount of shrink between the time 
they were weighed for sale and the time they were checkweighed. 
The different periods of time between the first and second weigh- 
ings of the calves involved and the resulting different amounts 
of shrink are determinative of the amount of weight that will 
appear to be gained upon reweighing. As shrink varies, the 
apparent gain indicated upon reweighing would vary accordingly. 
Moreover, although a weighmaster may attempt to balance a 
scale behind zero the equivalent of one or two graduations, the 
chart on the face of the scale is not marked behind zero, and the 
weighmaster cannot uniformly set the indicator at the same posi- 
tion behind zero. These considerations also apply to respondent’s 
contention that a consistent 5 to 10 pound gain in weight of 
calves purchased at the stockyard by American Stores Abbatoir 
should have been reflected in the packer’s records if the weigh- 
master balanced the scale behind zero. 


Respondent also implies that the weighmaster might have been 
careless in his weighing by not pushing the weight recorder but- 
ton when the indicator was as rest. However, if careless weigh- 
ing practices on the part of the weighmaster were involved, the 
probability is that there would have been roughly as many mis- 
takes made in favor of the seller as there were mistakes made 
in favor of the buyer. The record indicates that such was not 
the case. Also, it is not likely that the weighmaster would have 
carelessly weighed all 21 calves involved in the March 2 check 
weighing. In addition, the alleged rheumatism suffered by the 
weighmaster on March 2 and on that day alone would not ac- 
count for the results reflected in complainant’s exhibits 8 and 11 
and the February 2, 1961, observation by complainant’s employee 
that the scale was operated on that date with the scale balanced 
with the indicator behind zero. 


Further, respondent, over complainant’s objections, introduced 
into evidence a letter from Kramer Beef Company, Scranton, 
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Pennsylvania, to the effect that calves bought at the stockyard 
by this firm did not give “any more percentage” than calves pur- 
chased at other markets. The respondent failed to supply any 
evidence in support of this conclusion. Nor does this letter, which 
has little if any probative value, deal with such firm’s experience 
before and after March 2, 1961. Consequently, it is further lack- 
ing in force and does not detract from complainant’s exhibits 
8 and 11, that is, the “yield” results of American Stores Abattoir 
and the Russo Packing Company before and after March 2, 
1961. Also, similar testimony of the plant manager for the 
former and the owner of the latter packing company is very 
indefinite and similarly unresponsive to the results set forth in 
complainant’s exhibits 8 and 11. 


In a statement (complainant’s exhibit 10) to investigators 
Ernst admitted that he weighed with the scale indicator slightly 
behind zero but even without use of the statement there is not 
only substantial evidence on the record as a whole that false 
weighing took place but the evidence preponderates in favor of 
such a finding. Respondent contends that it was error for the 
hearing examiner to have received complainant’s exhibit 10 in 
evidence because it is hearsay in character, but Ernst was a 
witness at the hearing for respondent and even under the ex- 
clusionary rules of evidence applicable to court trials it seems 
that the statement would have been admissible on the issue of 
whether false weighings took place. 


Respondent, however, says that the false weighings, even if 
proved to have been done by Ernst, were not brought home to 
respondent personally and he testified that he did not know of 
or approve such happenings. Respondent attacks the introduction 
of complainant’s exhibit 10 because in it Ernst says that he 
was instructed by respondent to weigh with the scale indicator 
slightly behind zero. The exclusionary rules of evidence in court 
trials are not necessarily to be imported into administrative hear- 
ings and it was not reversible error for the hearing examiner to 
have admitted the entire statement into evidence if such rules 
would have excluded the statement in a court trial. Cf. e.g., Opp 
Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 155 (1941); 
Federal Trade Commission v. Cement Institute, 333 U.S. 683, 
705-06 (1948); Tagg Bros. & Moorhead v. United States, 280 
U.S. 421, 442 (1930). But there are modern and respectable 
authorities to the effect that Ernst’s statement as to getting 
instructions to weigh improperly from his employer is admissi- 








ard 
u Y- 
ny 
ich 
nce 
ck- 
its 
oir 


’ 
she 


rs 


ly 
Ot 


Moon. BAY 4FROB 


i” 
4 








MILTON SILVER 1449 
Cite as 21 A.D. 1438 


ble as a representative or vicarious admission even in court 
trials. Koninklijke Luchtvaart Maatschappij N.V.KLM v. Tuller, 
292 F. 2d 775, 783 (D.C. Cir. 1961), cert. denied, 368 U.S. 921 
(1961) ; Nattonal Labor Relations Board v. Reed & Prince Mfg. 
Co., 205 F. 2d 131, 1388 (1st Cir. 1953), cert. denied, 346 U.S. 
887 (1953) ; State Farm Mut. Auto. Ins. Co. Vv. Porter, 186 F. 2d 
834 (9th Cir. 1950); Slifka v. Johnson, 161 F. 2d 467, 469 (2d 
Cir. 1947), cert. denied, 332 U.S. 758 (1947) ; Martin v. Savage 
Truck Line, Inc., 121 F. Supp. 417, 418-18 (D. D.C. 1954); 4 
Wigmore, Evidence §§ 1048 and 1078 (3d ed. 1940) ; Model Code 
of Evidence Rule 508(a). Cf. also Corley v. Life and Casualty 
Insurance Company of Tennessee, 296 F. 2d 449 (D.C. Cir. 
1961) ; Grayson v. Williams, 256 F. 2d 61, 66-68 (10th Cir. 
1958) ; Chicago St. P., M. & O. Ry. Co. v. Kulp, 102 F. 2d 352 
(8th Cir. 1939), cert. denied, 307 U.S. 636 (1939) ; see also In re 
Swift & Company, 20 A.D. 1120, 1142 (1961), aff’d on this issue, 
7th Cir. Oct. 11, 1962, and cases cited therein. Such statement 
meets any reasonable test of reliability. Cf. Koninklijke Lucht- 
vaart N.V.KLM v. Tuller, supra; Martin v. Savage Truck Line, 
Inc., supra. It subjected the maker to criminal sanctions (see 7 
U.S.C. 222 and 223 and 15 U.S.C. 50). Respondent’s attempt to 
discredit this statement by reference to the circumstances under 
which it was given is totally unconvincing. 


A more difficult question is presented with respect to the 
weight to be accorded complainant’s exhibit 10 and the state- 
ment contained therein that the weighmaster under weighed upon 
instruction from respondent in view of respondent’s and the 
weighmaster’s denials at the hearing and the statements to the 
contrary by Ernst given to respondent’s attorney and complain- 
ant. We are inclined to place greater reliance upon exhibit 10. 
It constituted an admission that the maker thereof had com- 
mitted a crime while the weighmaster had an interest and motive 
to state otherwise at the hearing? and in the two other state- 
ments involved herein. Apparently, the hearing examiner who 
was in the position to observe the demeanor of respondent and 
Ernst placed little or no credence in their denials of false weigh- 
ing. See, e.g., Great Western Food Distributors v. Brannan, 201 
F. 2d 476, 479 (7th Cir. 1953), cert. denied, 345 U.S. 997 
(1953); Ohio Associated Tel. Co. v. National Labor Relations 
Board, 192 F. 2d 664, 668 (6th Cir. 1951); In re Harry Lee 

2 While it might be argued that the weighmaster would be subject to prosecution for perjury 


for false testimony at the hearing, he was similarly subject to prosecution for a false state- 
ment to complainant (see 18 U.S.C. 1001). 
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Sparks and Rex Wanda Sparks, 19 A.D. 709 (1960), aff’d, D.C. 
Cir. May 2, 1961. Further, that part of exhibit 10 which was 
readily amenable to corroboration by other evidence, that is, 
Ernst’s admission that he balanced the scale with the indicator 
back of or behind zero, was amply established by other evidence 
of record and such fact lends credence to the truth of other ad- 
missions contained therein. In addition, the record does not 
demonstrate any purpose or reason for the weighmaster so to 
weigh livestock absent instructions from his employer. It is con- 
cluded that the weighmaster intentionally under weighed live- 
stock on instructions from respondent. Cf. ¢.g., State Farm Mut. 
Auto. Ins. Co. V. Porter, supra; Broadcast Music, Inc. v. Havana 
Madrid Restaurant Corporation, 1715 F. 2d 77 (2d Cir. 1949). 
See also 4 Wigmore, Evidence §§ 1048 and 2075 (3d ed. 1940). 


But even if we should disregard complainant’s exhibit 10 it 
does not follow that respondent escapes responsibility and sanc- 
tions for the false weighings. Respondent is not an absentee 
owner but the active operator of the stockyard. He was present 
at the stockyard, for example, on March 2, 1961, and apparently 
on every sale day. It seems clear to us that, absent complainant’s 
exhibit 10, respondent knew or should have known of the false 
weighings. He is the registered market agency and obviously 
has responsibility for correct weighings at his market and the 
duty of seeing to it that the act and the regulations are complied 
with in the weighing® of livestock. Under section 403 of the act 
the acts of his weighmaster employee in weighing livestock are 
his acts in the administration of the statute.‘ 


Respondent contends that his compensation is determined, in 
part, upon the gross proceeds realized by the consignor and that, 
therefore, he would have no incentive to under weigh livestock. 
The alleged loss in revenue to respondent resulting from under 
weighing would be negligible. Moreover, the record demonstrates 
ample incentive for such practice. Packers-buyers are primarily 
concerned with the yield they obtain from livestock purchased 
and if they received livestock at weights less than the true and 
correct weights, the yield, based on sale weights, will be pro- 
portionately higher. Also, the buyer can afford to pay more per 

3? See § 201.71 (9 CFR § 201.71) of the regulations under the act and complainant’s exhibit 3, 
“Instructions For Weighing Livestock Under Regulations of the Packers and Stockyards Act.” 

*In some jurisdictions short weights to purchasers made by employees are criminal offenses 
on the part of the employer although the employer did not know of or approve the short 


weights by the employee. See e.g., Ex parte Marley, 175 P. 2d 832 (1946); Great Atlantic & 
Pacific Tea Co. v. District of Columbia, 89 F. 2d 502 (D.C. Cir. 1987). 
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hundredweight and still obtain livestock at a total cost much 
less than the cost of the same livestock properly weighed. A 
higher unit price to the farmer attracts his patronage. In short, 
under weighing or short weighing tends to make for an active, 
well attended auction market. 


In view of the foregoing, it is concluded that during the period 
January 5 through March 2, 1961, respondent willfully and in- 
tentionally violated sections 307 and 312(a) of the act (7 U.S.C. 
208 and 213(a)) and sections 201.55 and 201.71 of the regula- 
tions issued thereunder (9 CFR 201.55 and 201.71) by weighing 
calves in commerce at the stockyard at less than their true and 
correct weights, that is, weighing calves falsely and incorrectly, 
and by reason of the means employed to achieve such result, that 
is, by knowingly weighing calves when the livestock scale was 
not in balance.’ Cf. e.g., In re Clyde W. Long, 19 A.D. 1273 
(1960; In re Harry Lee Sparks and Rex Wanda Sparks, supra; 
In re Joseph L. Mitchell, d/b/a La Salle County Livestock Mar- 
keting Center, supra. It is patent that such practice constitutes 
unfair competition to other stockyards in the area and is unfair, 
unjust and deceptive to farmer shippers who consign livestock 
to respondent’s stockyard for sale on a commission basis. Sim- 
ilarly, accounting to consignors on the basis of such false weights 
is violative of sections 307 and 312(a) of the act. In addition, 
the issuance of scale tickets showing false and incorrect weights, 
copies of which were made a part of respondent’s accounts and 
records, constituted willful violations of section 401 of the act 
(7 U.S.C. 221), and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” (15 U.S.C. 50.) 


We turn now to the difficult question of determining the sanction 
to be imposed upon respondent for the violations of the act 
found above. Of course, respondent should be ordered to cease 
and desist from the practices found herein to be violative of the 
act and to keep accounts, records, and memoranda which correct- 
ly disclose the weighing operations involved in his business. The 
cease and desist order should not be limited, however, to the 
false weighing of calves but should obviously prohibit such prac- 

® While we are of the opinion that the weighmaster balanced the scale with the indicator 
behind zero when weighing all classes of livestock, as stated by Ernst in complainant’s ex- 


hibit 10, we limit our conclusions herein to under weighing of calves as complainant’s ex- 
hibits 5, 8, and 11 involved only this species of livestock. 
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tice with respect to all species of livestock. Also, respondent 
should be suspended as a registrant under the act for a period 
of 30 days, which is less than recommended by complainant, to 
achieve some uniformity of sanctions for similar violations of the 
act in other cases. Cf. e.g., In re Joseph L. Mitchell, d/b/a La 
Salle County Livestock Marketing Center, supra; In re Harry 
Lee Sparks and Rex Wanda Sparks, supra. False and incorrect 
weighing of livestock by registrants under the act is a flagrant 
and serious violation thereof. Respondent’s reliance on the no- 
tice requirements of section 9(b) of the Administrative Proce- 
dure Act (5 U.S.C. 1008(b)) in connection with the sanction to 
be imposed herein is misplaced in view of our conclusion that 
respondent willfully violated the act. Cf. Eastern Produce Co., 
Inc. V. Benson, 278 F. 2d 606, 609 (3d Cir. 1960) ; Great Western 
Food Distributors, Inc. v. Brannan, supra, at p. 484; Air Trans- 
port Associates, Inc. v. Civil Aeronautics Board, 199 F. 2d 181 
(D.C. Cir. 1952), cert. denied, 344 U.S. 922 (1958); New Eng- 
land Air Express, Inc., Vv. Civil Aeronautics Board, 194 F. 2d 
894 (D.C. Cir. 1952). Even without reference to complainant’s 
exhibit 10, that is, even if respondent did not give instructions 
for the false weighings, his negligence in allowing the false 
weighings over an extended period brings such situation within 
the reach of the cited cases and we would still order the sanctions 
below. 

The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. It may be well to mention at this point that 
the burden upon complainant herein is to establish the allega- 
tions of the complaint by a preponderance of the evidence and 
not beyond a reasonable doubt as contended by respondent. Cf. 
e.g., G. H. Miller & Company v. United States, 260 F. 2d 286 
(7th Cir. 1958), cert. denied, 359 U.S. 907 (1959); Farmers’ 
Livestock Commission Co. v. United States, 54 F. 2d 375 (E.D. 
Ill. 1931). 


ORDER 


Respondent shall cease and desist in commerce from (1) 
weighing livestock at other than the true and correct weight of 
the livestock; (2) issuing scale tickets showing weights other 
than the true and correct weights of the livestock; (3) selling 
any livestock or paying consignors the proceeds of the sale of 
livestock on the basis of false and incorrect weights; and (4) 
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failing to weight livestock on a scale owned or controlled by 
respondent that is properly balanced. 


Respondent shall keep accounts, records, and memoranda that 
correctly disclose the weighing of livestock in his business sub- 


ject to the act. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


This order shall become effective January 21, 1963. Copies 
hereof shall be served upon the parties. 


(No. 8097) 


In re HOWARD CROSBY, d/b/a CROSBY BROKERAGE Co. PACA 
Docket No. 8890. Decided December 5, 1962. 


Broker—Misrepresentation—Suspension of License— 
Consent Order 


Respondent consented to an order suspending his license under the act for a 
specified period. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed November 28, 1962, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in 
the complaint that respondent made false and misleading state- 
ments and failed to perform properly his duties as a broker, 
in violation of section 2 of the act. In addition, it is alleged that 
he violated section 9 of the act and the regulations issued there- 
under by failing to keep accounts and records which fully and 
correctly disclosed all transactions involved in his business. 


Respondent filed an answer December 3, 1962, admitting the 
allegations in paragraphs 1 through 5 of the complaint, waiving 
oral hearing and agreeing and consenting to the issuance of an 
order providing for suspension of his license during the period 
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beginning at 12:01 a.m., December 16, and ending at midnight, 
December 31, 1962. He also consented to the publication of the 
facts. Respondent’s admission of the allegations, waiver of oral 
hearing, and consent were conditioned upon complainant’s agree- 
ing to the issuance of an order providing for such suspension, 
otherwise, he admitted the allegations in paragraphs 1 and 2, 
denied the allegations in paragraphs 3, 4, and 5 of the complaint, 
and requested an oral hearing. Complainant has consented to the 
issuance of an order providing for suspension for the period 
stated by respondent, and publication of the facts. 


FINDINGS OF FACT 


1. Respondent is an individual, Howard Crosby, doing busi- 
ness as Crosby Brokerage Co., whose address is 608 Spring 
Street, Post Office Box 846, Shreveport, Louisiana. 


2. Pursuant to the licensing provisions of the act, license No. 
65450 was issued to respondent on December 29, 1939, has been 
renewed annually, and is presently in effect. 


3. During the period January 4, 1961, through August 21, 
1962, in 232 different transactions, respondent sold to 21 different 
customers various perishable agricultural commodities he had 
purchased from suppliers. Respondent represented himself to 
these customers as a broker and issued broker’s memoranda of 
sale showing himself as a broker and indicating the supplier 
from whom respondent had purchased the commodities as the 
seller. Respondent also issued invoices to these customers repre- 
senting himself as a broker and stating that he, as broker, was 
to invoice, collect and remit to the supplier. In these transactions, 
by his false and misleading representation that he was acting as 
a broker, respondent realized excess profits totaling $3,507.02. 


4. During the period January 17, 1961, through August 11, 
1962, in 35 different transactions, while acting as a broker for 
17 different shippers or sellers, respondent quoted prices to vart- 
ous buyers that were higher than the prices quoted by the sellers 
involved, issued broker’s memoranda of sale to the buyers show- 
ing the higher prices, but issued different memoranda of sale to 
the sellers involved showing the true and lower prices quoted by 
the sellers. Also, respondent issued invoices to the various buyers 
at the higher prices, collected such higher sums, but remitted 
to the sellers only the lower amounts invoiced by the sellers, and 
retained for himself the excess sums so obtained, in addition 
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to the brokerage fees paid by the various sellers. The brokerage 
and excess sums so retained totaled $5,340.53. 


5. During the period January 4, 1961, through August 21, 
1962, respondent failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
his business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b) and section 46.26 of the regulations issued 
thereunder (7 CFR 46.26). By reason of the facts set forth in 
Finding of Fact 5, respondent violated section 9 of the act (7 
U.S.C. 499i) and sections 46.13 and 46.26 of the regulations is- 
sued thereunder (7 CFR 46.13, 46.26). 


Respondent filed an answer in which he admitted the allega- 
tions of the complaint, waived oral hearing and consented to the 
suspension of his license for the period beginning at 12:01 a.m., 
December 16, 1962, and ending at midnight, December 31, 1962. 
He also consented to the publication of the facts and circum- 
stances relating thereto. Complainant points out that restitution 
has been made and has consented to the issuance of such an 
order. Accordingly, pursuant to section 47.26(b) of the rules of 
practice (7 CFR 47.26(b)), such order should be issued. 


ORDER 


Respondent’s license is hereby suspended for the period be- 
ginning at 12.01 a.m., December 16, 1962, and ending at mid- 
night, December 31, 1962. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 8098) 


JOE BELSON v. VERDE FARMS COMPANY. PACA Docket No. 8573. 
Decided December 17, 1962. 


Failure to Pay Agreed Advance—Dismissal 


Respondent’s position is supported by the preponderance of the evidence. Com- 
plainant’s failure to comply with the agreed condition excused respondent 
from making the shipments and the complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Paul G. Hunter, 
Bureau of Service, Phoenix, Arizona, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 21, 1961, complainant seeks 
an award of reparation in the sum of $2,212, which is alleged 
to be the damages suffered by complainant as a result of respond- 
ent’s breach of contract in failing to ship ten carloads of onions 
to complainant commencing May 31, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 25, 1961. A copy 
of the complaint and a copy of the report of investigation were 
served upon respondent on October 28, 1961. An answer was 
filed by respondent on November 13, 1961, in which respondent 
denies that he agreed to ship ten carloads of onions to complain- 
ant under the terms and conditions set forth in the complaint. 


A hearing was held at Phoenix, Arizona, on May 17, 1962. 
Complainant made no appearance but his deposition, as well as 
that of another witness, Jack Davis, was received in evidence by 
the presiding officer at the request of complainant’s counsel. Re- 
spondent appeared in person at the oral hearing and testified in 
his own behalf, and the deposition testimony of one witness, A. 
J. (Hoover) Matulich, was also received in evidence on his (re- 
spondent’s) behalf. Respondent was represented by counsel at 
the oral hearing. Briefs were filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. 
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2. Respondent is an individual, H. S. (Smokey) Durniat, do- 
ing business as Verde Farms Company, whose address is Post 
Office Box 11304, Phoenix, Arizona. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about May 24, 1961, in contemplation of shipment 
in interstate commerce, complainant and respondent, acting 
through complainant’s agent, Bernie Salisch, entered into nego- 
tiations regarding the proposed shipment by respondent to com- 
plainant of ten carloads of Granex onions on consignment. 


4. On May 24 respondent prepared a Broker’s Confirmation 
of Sale, in relevant part as follows: 


“10 CARS (800 SAX) GRANEX ONIONS US1 1%4- 
214” CAR DAILY STARTING 5-31-61 (RECEIVER 
TO MAKE ACCOMMODATION ADVANCE .75¢ PER 
SACK OR 600.00 PER CAR)” 


This confirmation was signed by respondent and Salisch and air- 
mailed to complainant at 10 p.m. on May 24. The confirmation 
was received by complainant on May 25 and signed by him. 


5. On May 24, at 10 p.m., one A. J. (Hoover) Matulich, who 
was assisting Salisch in this transaction and who had talked to 
complainant by telephone earlier in the day, sent the following 
wire to complainant: 


“PER OUR TELEPHONE CONVERSATION MADE 
DEAL FOR TEN CARS OF GRANEX ONIONS 
USONE WITH VERDE FARMS COMPANY FOR AD- 
VANCE 75 CENTS PER SACK OR $600 PER CAR 
WILL START SHIPPING THE 30TH OR 31ST.” 


Complainant, on May 25, wired Matulich in reply: 


“..- ACCEPT YOUR DEAL... WIRE CAR NUM- 
BERS AND INSPECTIONS.” 


6. On May 26 respondent sent a wire to complainant, which 
reads in relevant part as follows: 


“CONFIRMING OUR PHONE CONVERSATION 
THIS MORNING ON OUR DEAL FOR TEN CARS... 
ONIONS ... WE WILL SHIP YOU CAR DAILY 
STARTING MAY 31 TO JUNE 2 DEPENDING ON 
CURING. YOU WILL HANDLE FOR OUR ACCOUNT 
AT 8 PERCENT AND WITHHOLD 600.00 PER CAR 
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TOWARD THE ACCOMMODATION ADVANCED. 
WE HAVE PRIVILEGE TO SELL FOB PHOENIX 
PROVIDING WE MAIL YOU CHECK ON DATE OF 
SALE FOR 600.00 TOWARD OUR ADVANCE PLUS 
8 PERCENT OF FOB SALE. IF THESE CONDI- 
TIONS SATISFACTORY YOU WILL AIR MAIL US 
CHECK TODAY. ...ON RECEIPT OF THIS WIRE 
OR NOTIFY US IMMEDIATELY SO WE CAN MAKE 
OTHER ARRANGEMENTS AS WE ARE IN THE 
PROCESS OF TOPPING ONIONS NOW... .” 


7. On May 27, 1961, complainant sent respondent the fol- 
lowing telegram: 


“ANSWERING YOUR TELEGRAM OF MAY 27TH. 
THIS NOT OUR UNDERSTANDING DURING 
PHONE CONVERSATION THIS MORNING. INSIST 
YOU DELIVER ONIONS UNDER OUR CONTRACT 
AS CONFIRMED IN WRITING BY YOU MAY 
24TH.” 


8. On May 27, 1961, complainant forwarded to respondent 
his (complainant’s) check No. 488 in the sum of $600, bearing 
the notation “Accommodation Advance per Confirmation 
$600.00.” Respondent did not cash the check but eventually re- 
turned it to complainant. ’ 


9. On May 29, 1961, complainant advised respondent that as 
an accommodation he was willing to place $6,000 in respondent's 
bank, with instructions to release $600 per car upon surrender 
of bill of lading with Federal inspection certificate attached 
showing that the onions met contract requirement. Respondent 
made no reply to this offer and on June 1, complainant advised 
respondent that complainant would hold respondent liable for 
any damages incurred by complainant unless the onions were 
shipped in accordance with the signed confirmation. Complain- 
ant further advised respondent that Salt River Valley Produce 
Company of Phoenix, Arizona, had $6,000, with instructions to 
release $600 per car upon surrender of bill of lading with inspec- 
tion certificate attached showing that the onions met contract 
requirements. 


10. On June 2, 1961, respondent advised complainant as fol- 
lows. 


“DUE TO YOUR FAILURE TO COMPLY WITH OUR 
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AGREEMENT IN MAILING 600.00 TO BE IN OUR 
HANDS MAY 29TH AND AGAIN OUR VERBAL 
AGREEMENT ON MAY 30TH TO HAVE 4200.00 IN 
OUR HANDS BEFORE THE CLOSE OF BANKING 
HOURS OF MAY 31ST. WE CONSIDER THE 
AGREEMENT VOID AND DEAL CLOSED.” 


11. Complainant replied to respondent’s telegram on June 
2, stating that at no time had he agreed to have $6,000 in re- 
spondent’s hands by May 29, nor had he agreed to have $4,200 in 
respondent’s hands by May 31 before the banks close. Complain- 
ant further advised respondent that he was willing and able to 
comply with the contract and advance $600 per car upon sur- 
render of the bill of lading and Federal inspection certificates 
and that respondent’s failure to ship the ten cars in accordance 
with his written agreement of May 24 left complainant with no 
alternative than to proceed with litigation. He informed respond- 
ent that unless advised by June 6 that respondent would ship in 
accordance with his contract, action would be taken. 


12. On June 2, 1961, respondent advised complainant by tele- 
gram that respondent considered the agreement void due to 
complainant’s failure to comply with contract terms. 


13. The formal complaint was filed on July 21, 1961, which 
was within 9 months after the alleged cause of action arose. 


CONCLUSIONS 


The principal issue presented for decision herein relates to 
the manner and time in which the advance was to have been 
paid to respondent by complainant. Complainant takes the posi- 
tion that the advance was due in separate installments on the 
respective cars at the rate of $600 per car, after loading and 
inspection was completed. Respondent, on the other hand, urges 
the view that the advance was to have been paid to him in a 
lump sum of $6,000 upon receipt of the confirmation of sale set 
forth in Finding of Fact No. 4, prior to the harvesting of the 
onions. Since both parties put forth affirmative but conflicting 
versions of the alleged agreement with respect to the payment 
of the advance, the burden rests equally upon each .party to 
prove, by a preponderance of the evidence, his affirmative alle- 
gation. Israel Klein Co. v. S. Otis Sullivan & Co., 17 A.D. 500. 


Complainant, in his deposition, stated that he talked with 
Salisch on May 24; that Salisch told him (complainant) that re- 
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spondent would ship complainant ten cars of onions provided 
complainant would advance 75¢ per sack, or $600 per car, on 
cars containing a minimum of 800 sacks each; that this conver- 
sation was confirmed by Matulich’s wire to complainant dated 
May 24; that on May 25 he (complainant) received the Broker’s 
Confirmation of Sale executed by respondent the preceding day; 
and that complainant, in his telegram of May 25, set forth both 
his understanding of the offer as well as his acceptance of same. 
Complainant, in his deposition, stated further that he talked on 
the telephone to respondent on May 25, subsequent to sending 
the telegram to respondent on that date; that he then received 
a telegram from respondent (Finding of Fact No. 6): incorrectly 
setting forth the substance of the conversation; that he sent a 
wire (Finding of Fact No. 7) of protest, which set forth cor- 
rectly and truly the conversation between the parties; and that 
he received no reply to this wire. Complainant testified that he 
sent respondent a check for $600 on May 27 to “get the deal off 
the ground”; that he, on May 29 and June 1, made two other 
efforts (see Finding of Fact No. 9) to secure performance on 
the part of respondent; but that he was unsuccessful. Complain- 
ant denies that he ever agreed to advance $6,000 to respondent 
in a lump sum and further denies that he knew that respondent 
wanted the money to pay for labor to top the onions. Testifying 
on this point, complainant stated that the first indication he had 
regarding the topping of the onions was in respondent’s tele- 
gram of May 26 (Finding of Fact No. 6). 


In addition to his own testimony, complainant offered the 
deposition testimony of one Jack Davis, a buyer and salesman in 
the produce trade. Davis testified that he was familiar with and 
had participated in transactions involving advances made to grow- 
ers of onions and potatoes; that the procedure used in advanc- 
ing money for the purpose of planting, growing, and producing 
onions and potatoes was different from that used in making 
advances after the crops had been produced; that lump sums 
were usually advanced in deals involving the preparation, seed- 
ing, growing and harvesting of a crop; but that specific amounts 
were advanced per car and paid on receipt of car numbers, bills 
of lading, and inspection certificates after the crop is grown 
and produced. The testimony of Davis was generally corrobora- 
tive of testimony by complainant regarding the custom of the 
trade as to the payment of advances. 


Respondent, testifying at the oral hearing, stated that he talked 
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with complainant by telephone on May 24, shortly after drawing 
up the confirmation of sale; that complainant agreed at that 
time to send the advance of $6,000 upon receipt of the confirma- 
tion; that respondent at this time revealed to complainant that 
the advance was needed for the purpose of paying labor for 
topping the onions; and that the purpose of this entire conversa- 
tion was to confirm the earlier discussion that respondent had 
had with complainant’s agent, Bernie Salisch. Respondent testi- 
fied that later he had a conversation with complainant on May 
26, at which time complainant admitted receiving the confirma- 
tion of sale; that on May 26 he (respondent) dispatched a tele- 
gram (Finding of Fact No. 6) to complainant setting forth 
respondent’s version of the advance; that he received a telegram 
from complainant on May 27 (Finding of Fact No. 7) and a 
check for $600 on May 29; that complainant then agreed to ad- 
vance respondent $3,600 immediately, for a total of $4,200; and 
further agreed to pay $1,800 to respondent at the rate of $600 
per car on the last three cars shipped, on surrender of the re- 
spective bills of lading by respondent. Respondent stated that the 
check for $600 received from complainant was never cashed but 
was returned to complainant. 


Respondent, testifying to the custom of the trade regarding 
the making of advances, stated in substance that occasionally 
advances were made on a per-car basis, but that this was not 
the custom where the advances were for use in harvesting crops. 
In such case, respondent stated, the custom was to make the 
advance in a lump sum. 


Respondent, at the oral hearing, introduced in evidence the 
deposition of “Hoover” Matulich. Matulich testified therein that 
he specifically advised complainant in the course of a telephone 
conversation that the advance to respondent was to be made in 
a lump sum. While it is not clear from Matulich’s deposition, the 
conversation to which he refers was apparently that of May 24. 


In addition to the deposition of Matulich, we also have a state- 
ment included in the report of investigation, signed by Bernie 
Salisch, to the effect that it was agreed that respondent “‘ was to 
receive $6,000 accommodation. advance to be used for topping of 
onions in the field.” 


In reviewing the record herein, we are of the opinion that the 
preponderance of the evidence favors the position of respondent 
and we therefore conclude that complainant, acting in his own 
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behalf and also through his agents, agreed to advance respond- 
ent $6,000 in a lump sum on the date of receipt of the confirma- 
tion of sale, May 25, 1961, to be used for topping the onions. 
We further conclude that the payment of this advance to re- 
spondent by complainant was intended as a condition precedent 
to the shipping of the onions to complainant by respondent, and 
that complainant’s failure to comply with this condition excused 
respondent from making such shipments. 


Since there was no obligation on the part of respondent to 
make shipments of onions to complainant, complainant has no 
cause of action against respondent and the complaint should be 


dismissed. 
ORDER 


The complaint is dismissed. 


The facts and circumstances shall be published and copies 
hereof served upon the parties. 


(No. 8099) 


JOE BELSON v. LEO YOUNG, INC. PACA Docket No. 8715. De- 
cided December 17, 1962. 


Failure to Sustain Burden of Proof—Dismissal 


It is concluded that complainant failed to prove the purchase of the potatoes 
in dispute and accordingly the complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Bernstein, Weiss, Ham- 
mer & Porter, of New York, New York, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 22, 1961. The formal 
complaint was filed on January 26, 1962. Complainant requests 
an award of reparation in the sum of $1,799.62, which is alleged 
to be due from respondent in connection with the sale by com- 
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plainant to respondent of four carloads of potatoes on July 21, 
1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 5, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on March 6, 1962. 


Respondent filed an answer on April 20, 1962, in which it ad- 
mitted the purchase of one of the carloads of potatoes involved 
‘in this proceeding. Respondent alleged, however, that it had paid 
complainant for this carload. Respondent further alleged that it 
had never purchased the remaining three carloads involved here- 
in and, therefore, denied liability as to them. 


Neither party requested an oral hearing and the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Joe Belson, whose address 
is 1425 South Western Avenue, Chicago, Illinois. 


2. Respondent, Leo Young, Inc., is a corporation whose ad- 
dress is 370 C Street, Boston, Massachusetts. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On July 21, 1961, in the course of interstate commerce, 
complainant sold to respondent 430 100-pound sacks of California 
Long White potatoes contained in car ART 29385, at an agreed 
price of $3.05 per sack, delivered Boston, Massachusetts. At the 
time of sale car ART 29385 was on track at Chicago having been 
shipped from Fresno, California, on July 2, 1961. 


4. On July 21, 1961, complainant diverted car ART 29385 to 
respondent at Boston. The car arrived at Boston, on July 24, 
1961, and was there accepted by respondent. 


5. The total price of the potatoes in car ART 29385, delivered 
at Boston, Massachusetts, was $1,311.50. Of this sum, freight 
charges amounting to $934.86 were paid to the carrier by re- 
spondent, and the balance of the agreed purchase price of $376.64 
was paid by it to complainant. 
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6. On July 21, 1961, complainant shipped three carloads of 
California Long White potatoes in cars NWX 781, PFE 9100 
and MDT 10988 from Chicago to respondent at Boston. Car 
PFE 9100 had been shipped from Fresno, California, on July 2, 
1961, and the other two cars had been shipped from Bakersfield, 
California, on June 29, 1961. The three cars arrived at Boston 
on Monday, July 24 and that same day the carrier notified re- 
spondent of the arrival. 


7. On July 24, respondent’s president, Leo Young, telephoned 
complainant about the three cars. After further discussion on 
July 25 or 26, complainant wired respondent on July 27 as 
follows: 


“BM RR ADVISES YOU REFUSING PFE 9100 MDT 
10988 NWX 781. HAVE ADVISED RR TO LOOK TO 
YOU FOR DISPOSITION. IF YOU ATTEMPTING TO 
REJECT WE NOT ACCEPTING YOUR REJEC- 
TION.” 


That same day respondent sent complainant the following tele- 
gram in reply: 
“RETEL TOLD YOU MONDAY TUESDAY WEDNES- 
DAY AND TODAY THAT WE CAN’T HANDLE 
CARS FOR YOU STOP WITH YOUR PERMISSION 
WILL PLACE CARS WITH ANOTHER COMMIS- 
SION HOUSE FOR YOUR ACCOUNT.” 


In the last telegram sent by complainant to respondent, dated 
July 28, he told respondent that the three cars would be sold to 
minimize damages and respondent would be held liable for any 
loss. 


8. On or about August 1, 1961, complainant had the potatoes 
in the three cars unloaded and shipped by truck to Washington, 
D. C., where they were sold at $2.30 per sack, delivered Wash- 
ington, D. C. 


9. The formal complaint was filed on January 26, 1962, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint that on July 21, 
1961, he sold and diverted to respondent four carloads of Cali- 
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fornia Long White potatoes, ART 29385, NWX 781, PFE 9100 
and MDT 10988, then on track in Chicago, Illinois, and that re- 
spondent accepted and paid for the potatoes in car ART 29385, 
but failed and refused to accept the other three carloads, in 
breach of the contract between the parties. Respondent, in its 
answer to the formal complaint, admits the purchase of car ART 
29385 from complainant, but denies the purchase of the other 
three loads, and also denies any liability to complainant in con- 
nection with such loads. 


Complainant, as the party affirmatively alleging the purchase 
by respondent of the three disputed carloads, has the burden of 
proving his allegations by a preponderance of the evidence. In 
support of this burden, complainant states in his opening state- 
ment that in the course of a telephone conversation at about 11 
a.m., on July 21, 1961, he told Leo Young, respondent’s president, 
he had four carloads of potatoes on track at Chicago which he 
had inspected and found to be slightly off-color and fairly good 
quality and condition; that Young agreed to buy the four car- 
loads of potatoes from complainant at $3.05 per 100-pound sack, 
delivered Boston, and directed complainant to divert car ART 
29385 to the Boston Market Terminal via the New York, New 
Haven and Hartford line, and the remaining three carloads to 
the Boston & Maine Produce Market via the Boston & Maine 
Railroad. Complainant further states that the diversion of the 
cars was accomplished as ordered on the date of sale and invoices 
on all four loads were prepared that day and mailed to respond- 
ent in one envelope. Complainant continues that on Monday, 
July 24, Young called complainant, saying that the potatoes were 
all right and respondent was working them out; that Young 
called again on July 26, and asked complainant to sell the cars 
elsewhere or to abandon them to the carrier, because he (Young) 
was going on vacation, both of which complainant refused to do; 
and that on July 27, complainant was informed by the carrier 
that respondent had refused delivery of cars PFE 9100, MDT 
10988 and NWX 781. 


Leo Young admits purchasing the potatoes in car ART 29385 
but denies that he agreed to purchase the three disputed cars of 
potatoes and denies that he received invoices for them. He states 
that car ART 29385 arrived in Boston on July 24, and respond- 
ent accepted the shipment and remitted the agreed purchase 
price to complainant, less the cost of freight, which was paid 
to the carrier. He further states that on July 24, he was advised 
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by the office of the Boston & Maine Railroad at Charleston, 
Massachusetts, that three cars of potatoes were at that point, 
billed to respondent from complainant; that Young then called 
complainant about the cars and was informed that they had been 
rolled from Chicago to Boston, unsold, but complainant had sub- 
sequently made a sale of two of the cars in Maine and he asked 
respondent to handle-the third on consignment; and that he 
(Young) refused to do so because respondent did not handle 
California potatoes in Charleston and its employees at the Boston 
Terminal Market were being laid off for vacation, whereupon, 
complainant said that he would take care of the car himself. 
Young further states that on the next day, July 25, complainant 
called and said that he had sold the third carload in Washington, 
D. C. and asked if respondent would ship the potatoes by truck 
to Washington on behalf of complainant; that Young told com- 
plainant that respondent could not do this, since no crew was 
available; and that he suggested that complainant ask either F. 
J. Reardon, Inc., or P. Tavilla Co., both of Boston, to truck the 
potatoes to Washington. 


Complainant appears to rely heavily upon his contention that, 
under his personal supervision and direction, invoices on the 
four carloads of potatoes were prepared and mailed in the same 
envelope to respondent on July 21; that in the normal course of 
events these invoices would have been received by respondent 
on Monday, July 24; that respondent, who admits receiving the 
invoice on car ART 29385, must perforce have received the other 
three also; and that respondent’s failure to object promptly to 
the contents of the three invoices in question upon receipt thereof 
proves that respondent purchased the three cars, as indicated on 
the invoices. As proof of the fact that all the invoices were pre- 
pared and mailed to respondent in one envelope, complainant 
offers the sworn statement of his employee, Gladys Lax, to that 
effect. 


The brief filed as a part of complainant’s statement in reply 
cites the case of George W. Haxton & Son, Inc. v. Adler Egg Co., 
19 A.D. 218, wherein it was stated that there is a legal presump- 
tion that an invoice properly mailed was received by the ad- 
dressee. In holding that complainant in that proceeding has sus- 
tained the burden of proving a sale to respondent, consideration 
was given to the invoice sent by complainant, respondent’s fail- 
ure to object thereto, and also respondent’s failure to object 
promptly to complainant’s telegrams sent months later which 
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indicated a sale to respondent. The facts in the present proceed- 
ing are distinguishable. Assuming, without deciding, that in- 
voices on the three cars in question were received by respondent 
on July 24, there was no lack of communication on respondent’s 
part as in the case cited. On that day, Young telephoned com- 
plainant. While this and subsequent conversations are in dispute, 
as previously stated, we see no convincing reason for accepting 
complainant’s version over that of Young. 


In our opinion, the statements, telegrams, and other evidence 
submitted by the parties in support of their respective positions 
is entitled to equal weight. It is concluded that complainant has 
failed to prove the purchase of the three carloads of potatoes in 
dispute. Accordingly, no question of breach of contract or dam- 
age is presented for our consideration, and the complaint should 


be dismissed. 



















ORDER 






The complaint is dismissed. 
Copies hereof shall be served upon the parties. 







(No. 8100) 






PINA & SONS v. THE G. FAVA FRUIT Co. PACA Docket No. 8334. 
Decided December 17, 1962. 







Deductions Authorized—Dismissal 






It is concluded from the evidence that respondent was entitled to the deduc- 
tions which were taken on these six shipments. The complaint is dis- 


missed. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. Paul L. Cordish, 
of Baltimore, Maryland, for respondent. Mr. James V. Wright, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 18, 1960. The formal 
complaint was filed on February 13, 1961. Complainant seeks 
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an award of reparation in the sum of $3,000, which is alleged 
to be the unpaid balance due complainant in connection with three 
carloads of cantaloups and three carloads of honeydew melons 
diverted by complainant to respondent during May and June 
1960, for sale on consignment. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 4, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on February 28, 1961. Respondent 
filed an answer to the formal complaint on March 20, 1961, deny- 
ing liability to complainant in connection with these transactions, 
and requesting an oral hearing. 


The oral hearing was held in Baltimore, Maryland, on Febru- 
ary 15, 1962. The verified complaint and the exhibits attached 
thereto were received in evidence on behalf of complainant, to- 
gether with the depositions of Julio Pina, Jr., Rudolfo Pina, and 
James V. Forno. The verified answer and the exhibits attached 
thereto were received in evidence on behalf of complainant, to- 
gether with the deposition of Jack Esformes. Respondent’s presi- 
dent, Andrew J. Fava, appeared in person and testified in 


respondent’s behalf. Respondent was represented by counsel at 
the hearing. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Julio Pina, 
Julio Pina, Jr. and Rudolfo Pina, doing business as Pina & Sons, 
whose address is Post Office Box 726, Nogales, Arizona. 


2. Respondent, The G. Fava Fruit Co., is a corporation whose 
address is 13 East Pratt Street, Baltimore, Maryland. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On April 1, 1960, respondent and complainant’s principal, 
the Sundial Distributing Co., of Nogales, Arizona, entered into 
a contract, whereby it was agreed that respondent should ad- 
vance to Sundial the sum of $10,000 during April 1960, in con- 
sideration of which Sundial would divert to respondent 20 car- 
loads of melons for resale on consignment, with respondent re- 
mitting to Sundial the proceeds from such resales, less expenses, 
commission, and $500 per carload to be applied to the amortiza- 
tion of the $10,000 advance by respondent, 
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4, The agreement set forth above was reduced to writing by 
Sundial on April 4, 1960, and was accepted as such by respondent 
on April 7, 1960. Pursuant thereto, respondent paid Sundial 
$5,000 by draft dated April 1, 1960, and a second $5,000 by 
draft dated April 6, 1960. 


5. On or about April 16, 1960, complainant and Sundial en- 
tered into a written agreement in which Sundial appointed com- 
plainant its exclusive agent for distributing, for sale on consign- 
ment, all the melons grown by Sundial in Mexico. Sundial, 
further, agreed to pay complainant a net commission of $100 for 
each car handled under this agreement by complainant. Com- 
plainant, in return, agreed to advance certain monies to Sundial 
by way of cash advances and the payment of expenses; to make 
accountings to Sundial in regard to the consignment sales; and 
to remit to Sundial all proceeds from such consignment sales, 
less monies advanced and expenses incurred by complainant in 
connection with these transactions, and less the agreed net com- 
mission of $100 per car. The parties also specifically agreed that 
complainant was not bound to ship melons to respondent under 
the agreement made between Sundial and respondent on April 
1, 1960, if more advantageous sales might be made elsewhere by 
complainant, but that if all other things were equal, complainant 
would “make every effort . . . to comply with these commitments 
incurred by you [Sundial]... .” 


6. On the dates indicated below, complainant, in the course 
of foreign commerce and acting as the agent of Sundial, pursuant 
to the agreement set forth in Finding of Fact No. 5, diverted 
to respondent at Baltimore, Maryland, six carloads of melons 
for resale on consignment, as follows: 





































Car No. Product Shipping Date Shipping Point 
PFE 60982 Cantaloups May 27, 1960 Sinaloa, Mexico 
PFE 42836 Honeydew Melons May 28, 1960 Sinaloa, Mexico 
PFE 43629 Cantaloups May 29, 1960 Sinaloa, Mexico 
PFE 45962 Cantaloups May 30, 1960 Sinaloa, Mexico 
PFE 43781 Honeydew Melons June 9, 1960 Sinaloa, Mexico 
PFE 66090 Honeydew Melons June 8, 1960 Sinaloa, Mexico 






These diversions by complainant to respondent were pursuant to 
respondent’s agreement with Sundial, set forth in Finding of 
Fact No. 3. 


7. Respondent resold the six carloads of melons for net pro- 
ceeds of $5,001.21, retaining $500 on each of the six shipments 
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as part payment on the advance made to Sundial, and remitting 
$2,001.21 to complainant as an undisputed amount. 


8. The formal complaint was filed on February 13, 1961, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The only dispute involved herein has to do with the $500 de- 
ducted by respondent from each of the six carloads of melons 
sold by it on consignment, for a total of $3,000. Respondent, in 
substance, alleges that it is within its rights in making the 
deductions, since the melons belonged to Sundial, and under the 
agreement evidenced by the instrument dated April 4, 1960, 
Sundial had agreed that respondent might amortize the advance 
of $10,000 granted to Sundial by respondent deducting $500 
from the proceeds obtained on resale from each of 20 carloads 
to be diverted to respondent and belonging to Sundial. 


Complainant does not deny or dispute the fact that respondent 
and Sundial had a contract providing for the diversion to re- 
spondent of 20 carloads of cantaloups belonging to Sundial. In 
fact, this contract is expressly recognized in the April 16, 1960, 
agreement made between Sundial and complainant. Complainant, 
however, takes the position that it had sole authority in deter- 
mining where any and/or all of Sundial’s melons would be 
shipped and sold; that it was not bound, under the express terms 
of its agreement of April 16, to fulfill Sundial’s obligation to 
respondent if it did not choose to do so; and that the six car- 
loads of melons involved in this proceeding were not shipped 
to respondent in partial fulfillment of the contract between Sun- 
dial and respondent, but were shipped outside of such agreement, 
so that respondent was not entitled to deduct the advance of 
$500 per car which had been provided for in the contract with 
Sundial. 


We agree with complainant that the instrument of April 16, 
1960, executed with Sundial, gave complainant sole distribution 
rights with respect to Sundial’s melons, This instrument also 
provided, however, with respect to the contract between respond- 
ent and Sundial, in relevant part, as follows: 


“Regarding the consignment agreement you entered 
with G. Fava Fruit Co.,... 
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* * * * 


“It is .. . understood that we will use our judgment and 
if in our opinion it is better to sell the cars here or 
consign them to other markets we have no obligation to 
comply with the delivery of 20 cars to... Fava. Of 
course we will make every effort, things being equal, to 
comply with these commitments incurred by you, based 
in the quality and condition of the market.” 


In the language just quoted, it appears to us that complainant 
was very wisely attempting to make some provision for Sundial’s 
prior obligation with respect to respondent and its interest in 
the crops—to the extent of 20 carloads—of which complainant 
was the sole distributor. It also appears to us that while com- 
plainant was not bound under the terms of the April 16 agree- 
ment with Sundial to ship 20 carloads of melons to respondent 
if better markets were, in complainant’s opinion, available else- 
where, the implication is strong that any shipments that were 
made to respondent would be in partial fulfillment of the 20-car 
agreement made between Sundial and respondent. 


This interpretation of the contract (quoted, supra) might of 
course be rebutted by evidence showing that complainant and 
respondent knew and agreed that the six carloads involved 
herein were to be outside of the agreement between Sundial and 
respondent, and covered by some other agreement. The burden of 
producing such evidence rests upon complainant, who argues that 
the various telegrams attached as exhibits to the formal com- 
plaint do prove this understanding and agreement between the 
parties herein. We do not agree. The information contained in 
these telegrams would be as clearly applicable to the contract 
between Sundial and respondent, as to a contract between com- 
plainant and respondent, and is probative of neither. 


Complainant argues, however, that respondent’s contract with 
Sundial specified cantaloups, El Mejor brand, while three of the 
shipments here were of honeydew melons, and one of the three 
carloads of cantaloups was not El Mejor brand, but was Rio 
Mar brand. Complainant urges the conclusion, that if these six 
carloads were pursuant to Sundial’s contract with respondent, 
the melons would all have been cantaloups, El] Mejor brand. 


We do not agree with this reasoning. Viewing the situation in 
its practical light, we are inclined to think that respondent was 
interested only in recouping its loan and commission from com- 
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plainant’s principal, Sundial. This is emphasized in the testimony 
of respondent’s president, Andrew J. Fava, who stated at the 
hearing that it was immaterial whether respondent received can- 
taloups or honeydews under the consignment contract, inasmuch 
as the handling of the two commodities resulted, in general, in 
equal profits, but that honeydews, at times, sold at higher prices 
than cantaloups. Fava testified also that the brand name speci- 
fied, ‘“E] Mejor,” had no significance as far as he was concerned. 
On the whole, therefore, it is concluded that the shipping of 
honeydew melons instead of cantaloups, and the shipping of a 
brand other than that specified in the contract, were not ma- 
terial deviations from the contract, and do not establish that 
the shipments involved were outside this contract. 


Sundial’s president, Jack Esformes, testified by deposition that 
Sundial was the owner of the six carloads of melons involved 
herein; that the six carloads were applicable to the preseason 
contract with respondent; and that respondent’s deduction of 
$500 per car was authorized under this contract, to apply against 
respondent’s preseason advance of $10,000 to Sundial. Complain- 
ant does not assert actual ownership of the six carloads of 
melons, but argues—in substance—that it had an equitable in- 
terest in the shipments to the extent of its advances to Sundial, 
plus the net commission of $100 per car. . 


This argument we must concede to complainant, but with 
one reservation: that the advances and the $100 commission per 
car, in the light of the agreement of April 16, were obviously to 
be computed and arrived at on the basis of all the returns from 
the entire crop of melons belonging to Sundial, and were not 
necessarily to be taken from one specific carload or from one 
specific number of carloads. To conclude otherwise would be in 
our opinion, reading provisions into the contract which are not 
there. 


Complainant argues, however, that respondent failed to make 
any advances to it (complainant) to help take care of picking, 
packing, crossing charges, etc. in connection with these six car- 
loads. We can find no evidence of any agreement whereby re- 
spondent was to make any such advances to complainant with 
respect to these items. Accordingly, we conclude that there is 
no merit to this argument. 


Upon a review of all the evidence, we conclude that respondent 
was entitled to the deductions which were taken in connection 
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with these six shipments. Accordingly, the complaint should be 
dismissed. 








ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 







(No. 8101) 






JOSEPH RESTIFO v. A. MOBARAK & COMPANY. PACA Docket No. 
8604. Decided December 19, 1962. 







Consignment—Liability 





It is concluded that these were consignment transactions as claimed by re- 

spondent, and respondent is ordered to pay to complainant the balance 
due. 
Mr. Gordon P. Jeffrey, of Clinton, New York, for complainant. Mr. Roger 
Pratt, of Utica, New York, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 














Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on March 
23, 1960. The formal complaint was filed on September 28, 1961. 
Complainant seeks an award of reparation in the amount of 
$515.88, which is alleged to be the balance due in connection with 
2,416 bags of fresh beans shipped to respondent during July and 
August 1959. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
17, 1961. On the same date, a copy of the report of investigation 
was served upon complainant’s attorney. 


Respondent filed an answer on December 11, 1961, denying 
generally the material allegations of the complaint. By way of 
separate defense, respondent avers that the complaint was not 
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timely filed and that complainant has been overpaid in the amount 
of $84.80. Respondent requested an oral hearing. 


An oral hearing was held at Utica, New York, on August 24, 
1962. Complainant was represented by his daughter, Mrs. Betty 
DiNardo. Respondent was not present or represented at the hear- 
ing. No evidence was presented at the hearing in behalf of com- 
plainant or respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joseph Restifo, is an individual whose ad- 
dress is 618 Mary Street, Utica, New York. 


2. Respondent, Anthony Mobarak, is an individual doing 
business as A. Mobarak & Company, whose address is Post Of- 
fice Box 385, Clinton, New York. Respondent was licensed under 
the act at the time of the transactions involved herein. 


3. On July 6, 1959, respondent, Anthony Mobarak, together 
with Joseph Mobarak and Edward Acee, entered into a partner- 
ship agreement under the name of A. Mobarak & Co., for the 
purpose of buying and selling beans and of brokering, handling 
and conducting the sale of beans for others. 


4. During the period beginning on or about July 14, 1959, 
and ending on or about August 23, 1959, complainant shipped 
from loading points in the State of New York to the partnership, 
A. Mobarak & Co., at Kirkland, New York, a total of 2,416 bags 
of fresh beans, weighing 110,637 pounds, to be sold for the 
account of complainant. 


5. During the period July 14, 1959, through August 22, 1959, 
the partnership sold and delivered 60,161 pounds of the beans 
to Southland Frozen Foods, Inc., Barker, New York, and received 
adjusted proceeds totalling $3,083.39. In accounting to complain- 
ant, the partnership showed the adjusted proceeds as $3,082.39, 
a difference of $1. 


6. During the period July 17, 1959, through August 23, 1959, 
the partnership sold and shipped the remaining 50,476 pounds of 
beans in 13 lots to various purchasers and accounted to complain- 
ant for net proceeds of $2,066. With the exception of two lots of 
257 bags, all of these beans were delivered to points outside of 
the State of New York. 


7. The accounting of the partnership to complainant included 
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the following deductions: advances totalling $3,600 made by the 
partnership to complainant during July and August 1959; a de- 
duction of $703.76 for bean seeds furnished complainant by re- 
spondent in 1958; a deduction of $18.47, representing a final 
adjustment made by Southland Frozen Foods, Inc., on its ac- 
counting to the partnership; and a payment of $826.16 made to 
complainant with the partnership’s check No. 354, dated January 
16, 1960; for a grand total of $5,148.39. 


8. There is now due and owing to complainant from respond- 
ent the sum of $137.58, computed as follows: 


Net proceeds from sales 











to Southland Frozen Foods, Ine. $3,083.39 
Net proceeds of other sales 2,460.52 
5,543.91 
Less Advances $3,600.00 
Payment by partnership 826.16 
Payment by Edward Acee 257.94 
Cost of bean seeds 703.76 
Adjustment on Southland account 18.47 5,406.33 
Due complainant $ 187.58 


9. The informal complaint was filed on March 23, 1960, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that during July 
and August 1959, he sold and shipped to respondent 2,416 2- 
bushel bags of Tendergreen and Wax beans and that complainant 
was told by respondent in subsequent telephone conversations 
that the beans were being sold by respondent at prices ranging 
from 5 to 6 cents per pound. It is further alleged that the bushels 
of beans were weighed in the field and averaged 32 pounds net, 
and that, allowing as much as 5 pounds per bushel for weight 
loss in drying, a total of 130,464 pounds of beans were delivered 
to respondent, whereas respondent has accounted for only 
110,637 pounds. Complainant further alleged that in a telephone 
conversation respondent said the total sum due complainant was 
$5,400; that respondent subsequently said complainant was en- 
titled to more than that amount; that in December 1959, com- 
plainant met with respondent’s two partners, Edward Acee and 
Joseph Mobarak, and they agreed that $5,900 was due complain- 
ant, of which $773.82 remained unpaid; and that Acee paid 
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$257.94, his one-third share of the balance, leaving the amount of 
$515.88 still due complainant. Attached to the formal complaint 
is a copy of a partnership agreement entered into on July 6, 
1959, by Anthony Mobarak, Joseph Mobarak and Edward Acee, 
under the name of A. Mobarak & Co., for the purpose of buying 
and selling beans for its own account, and also for others. 


No evidence was presented by either party at the oral hearing. 
Therefore, the only evidence before us is the Department’s report 
of investigation. Section 47.7 of the rules of practice (7 CFR 
47.7) provides that such report shall be considered as evidence 
in a reparation proceeding. The statements reported to have 
been made by complainant during this investigation are substan- 
tially the same as the allegations in the formal complaint. In a 
personal interview by a Department investigator on July 13, 
1960, Anthony Mobarak said that all of the beans had been 
handled for complainant’s account and none had been purchased. 
He admitted, in effect, the existence of the partnership with Ed- 
ward Acee and Joseph Mobarak, and that the transactions were 
between complainant and such partnership. Respondent stated 
that complainant was rendered an accurate accounting on all 
of the beans handled; that his firm’s payment of $826.16, by 
check of January 16, 1960, constituted settlement in full, and 
that any subsequent agreement reached by complainant and re- 
spondent’s ex-partners in adjusting the account is without value 
since neither of them was familiar with the advance payments 
made to complainant or the market conditions at the time. 


In his answer and by way of separate defense, respondent 
pleads that the complaint was not filed within the time required 
by law in a proceeding of this type. This defense is without 
merit. The statutory period for filing a complaint under the act 
is any time within 9 months after the cause of action accrues 
(7 U.S.C. 499f(a)). The informal complaint was filed on March 
23, 1960, or less than 9 months after the first shipment of beans 
on July 14, 1959. Since the causes of action for the balance due 
accrued after that date, it is obvious that such filing was within 
the statutory period. It is immaterial whether the formal com- 
plaint was filed after expiration of the statutory period so long 
as the informal complaint was filed within the nine-month period 
prescribed by the act. Milton Shoenburg v. J. C. McDow & Co., 
14 A.D. 380. 


Although complainant alleged that the beans were sold to re- 
spondent, no price was alleged or proved. Nor was it alleged or 
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proved that an invoice was sent to respondent. The evidence in- 
dicates that the beans were to be sold for the account of complain- 
ant, as respondent claims. It is concluded that the transactions 
were consignments. 


While the evidence shows that respondent was a member of a 
partnership for whom he was acting in the transactions with 
complainant, it does not appear that complainant was aware 
that respondent was acting other than for his own account. Re- 
spondent does not contend that he told complainant of his repre- 
sentative capacity. Under these circumstances, respondent was a 
proper party in this proceeding, even though complainant could 
have joined the undisclosed partners as respondents. Little v. 
Brown, 283 Pac. 924, 36 Ariz. 194 (1930) ; 68 C.J.S. Partnership, 
§ 145. 


There is no evidence, other than complainant’s own statement, 
to support his allegation that 130,464 pounds of beans were 
shipped to respondent. It appears from respondent’s records that 
he received 110,637. In the absence of further evidence, we con- 
clude that this was the amount shipped and received. 


In accounting to the partnership for the 60,161 pounds ot 
beans received, Southland Frozen Foods, Inc., remitted $3,083.39 
after making adjustments on several of the loads. In turn, the 
partnership accounted to complainant for $3,082.39, a difference 
of $1. As to the remaining 50,476 pounds of beans handled for 
complainant’s account, the partnership reported net proceeds 
of $2,066 realized under 13 shipments. The report of investiga- 
tion reveals that on 10 of these shipments the partnership under 
paid complainant a net total of $173.20. On two of the three 
remaining lots, the partnership charged complainant freight to- 
talling $108.40, claiming that the beans had been dumped. On the 
last lot, the partnership deducted $43.38 claiming “an adjustment 
for loss in weight.” Having submitted no proof of either the 
alleged dumping or shrinkage, respondent is liable to complain- 
ant on these three lots of beans, computed as follows on the 
basis of the information developed by the investigation. 


1. Lot of 1031% bags—tThis lot was part of a a 301-bag load sold 
by the partnership, the weight of which was shown as 16,790 
pounds or an average net weight per bag of 55.78 pounds, and 
the selling price as 3 cents per pound. Freight of $46.35 was 
charged by the partnership. By using the above figures and 
allowing the partnership brokerage on the basis of 25 cents 
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per cwt., complainant is entitled to net proceeds of $112.41, as 
follows: 








103% bags—5,773 lbs. @ 3 cents per Ib. $173.19 
Less: Brokerage $14.43 

Freight 46.35 60.78 

Net Proceeds $112.41 


2. Lot of 135 bags—This lot was part of a 613-bag ship- 
ment sold by the partnership at a price of 2 cents per pound. 
Complainant was charged freight of $62.05. Accepting com- 
plainant’s figure of 27 pounds per bushel, which would be 
equivalent to 54 pounds for a 2-bushel bag, we find this lot 
of 135 bags weighed 7,290 pounds net. By using these figures 
and allowing the partnership brokerage on the basis of 25 cents 
per cwt., complainant is entitled to net proceeds of $65.53, as 
follows: 








135 bags—7,290 Ibs. @ 2 cents per Ib. $145.80 
Less: Brokerage $18.22 

Freight 62.05 80.27 

Net Proceeds $ 65.58 


3. Lot of 47 bags—Respondent’s records on this lot consisted 
of two purchase slips, one showing net proceeds received, the 
other charging complainant’s account $43.38, representing an 
adjustment for loss in weight. Having failed to prove this 
claimed shrinkage, respondent is liable to complainant for the 
amount deducted, $43.38. 


In the formal complaint, it is alleged that the transactions 
involved herein were in the course of interstate commerce or in 
contemplation of interstate commerce, and that, on information 
and belief, respondent shipped the beans to Plant City, Florida, 
or Bridgeton, New Jersey. According to respondent’s records, the 
47 bags of beans previously mentioned, another lot of 210 bags 
of beans, and those shipped to Southland Frozen Foods, Inc., 
did not move outside the State of New York. The other 11 lots 
were shipped to points in New Jersey, Pennsylvania, and Vir- 
ginia. Although it appears that some of the beans did not move 
in interstate commerce and, hence are not within the jurisdic- 
tion of the Secretary, the advances and payments of the part- 
nership far exceeded the net proceeds of the intrastate lots. 
Neither party specified the particular items against which these 
payments should be credited. It is a general rule of law that 
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when neither the debtor nor the creditor seasonably exercises 
his power to apply a payment to one of several debits, the law 
will apply it in a way most beneficial to the creditor. Robert 
Johnson Vv. Lou Loden, 16 A.D. 479. Following that rule, we 
apply the payments to the items for which no award can be 
allowed. 


The Department’s investigation established respondent’s lia- 
bility to complainant in the amount of $395.52. It appears from 
the report of investigation that during the month of June 1961, 
respondent gave to a Department investigator a check in the 
amount of $57.72, made payable to complainant, as represent- 
ing one third of the net underpayment determined by investi- 
gation on 10 of the 13 shipments referred to above. According 
to complainant’s representative at the hearing, complainant 
refused to accept this check. In the absence of evidence to the 
contrary, it is concluded that complainant did not accept this 
check. Complainant admittedly received $257.94 from Edward 
Acee, leaving a balance due of $137.58. Accordingly, respondent’s 
failure to pay this sum is in violation of section 2 of the act, 
for which reparation, with interest, should be awarded to com- 
plainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $137.58, with interest thereon 
at the rate of 5 per cent per annum from September 1, 1959, 
until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8102) 


EMPIRE PRODUCE COMPANY, INC. v. THE KAUFMAN-BROWN 
PoTATO COMPANY. PACA Docket No. 8583. Decided December 
20, 1962. 


Acceptance—Allowance—Liability 


It is concluded that this was a purchase and sale and not a consignment trans- 
action and that respondent is liable to complainant for the contract price 
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less an allowance for complainant’s failure to ship the proper size of 
potatoes. 

Mr. Jerry D. Winters, of Greeley, Colorado, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed April 19, 1961, and the 
formal complaint was filed October 4, 1961. Complainant seeks 
an award of reparation in the amount of $2,995.75, which is 
alleged to be the balance of the total purchase price of several 
lots of potatoes and onions sold to respondent during the first 
week of August 1960. 


A copy of the Department’s report of investigation and a 
copy of the formal complaint were served upon respondent on 
October 30, 1961. A copy of the report of investigation was 
served upon complainant’s attorney on Octocber 30, 1961. Re- 
spondent filed an answer on November 27, 1961, denying the 
material allegations of the complaint. 


An oral hearing was held at Chicago, Illinois, on April 10, 
1962. Complainant was represented by a traffic service repre- 
sentative and respondent by counsel. Richard N. Takamine, 
president of complainant corporation, testified on its behalf. 
Charles H. Kaufman, a partner in respondent firm, testified 
on its behalf. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Empire Produce, Inc., is a corporation whose 
address is Post Office Box 530, Greeley, Colorado. 


2. Respondent, The Kaufman-Brown Potato Company, is a 
partnership composed of Albert H. Brown and Charles H. Kaut- 
man, whose address is 62 South Water Market, Chicago, Illinois. 
At the time of the transactions herein, respondent was licensed 
under the act. 


3. On or about August 2, 1960, in the course of interstate 
commerce, complainant sold to respondent two lots of potatoes 
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consisting of 240 100-pound sacks, U.S. No. 1, washed Russett 
Gem Baker, 6 to 14 ounces, and 1,200 10-pound mesh bags, 
U.S. No. 1, washed Russet Gem, both at $4.80 per hundred- 
weight, f.o.b. La Salle, Colorado, for a total contract price of 
$1,728. 


4. On or about August 5, 1960, in the course of interstate 
commerce, complainant sold to respondent three lots of potatoes 
consisting of 1,500 10-pound mesh bags, U.S. No. 1, washed 
Russet Gem, and 180 100-pound sacks, U.S. No. 1, washed Rus- 
sett Gem, 6 to 14 ounces, both at $4.80 per hundredweight, f.o.b. 
LaSalle, Colorado, and 50 100-pound sacks, U.S. No. 1, washed 
Russett Gem Baker, 10 ounces, at $5 per hundredweight, also 
f.o.b. LaSalle, Colorado, for a total contract price of $1,834. 


5. On or about August 6, 1960, in the course of interstate 
commerce, complainant sold to respondent the following lots 
of potatoes and onions for a total price of $1,433.73, f.o.b. La- 
Salle, Colorado: 


Commodity Unit Price Amount 


1525 10-pound mesh bags, 
U.S. No. 1, washed Russett Gem potatoes $4.70 ewt. $ 763.75 
20 100-pound sacks, U.S. No. 1, washed 





Russett Gem Baker potatoes 5.25 105.00 

30 100-pound sacks Utility washed 

Russett Gem potatoes 2.50 75.00 

150 50-pound sacks, U.S. No. 1, jumbo 

yellow onions 1.60 240.00 

100 50-pound sacks, U.S. No. 1, jumbo 

white onions 2.50 250.00 
TOTAL $1433.75 


6. Pursuant to the foregoing contracts, complainant shipped 
on the dates of sale three truckloads of produce from LaSalle, 
Colorado, to respondent at Chicago, Illinois. The three loads of 
produce upon arrival at Chicago were accepted by respondent. 


7. The potatoes shipped under the contract of August 2, 1960, 
were federally inspected at 11:30 a.m., August 2, 1960, at La- 
Salle, Colorado. The certificate reads in part as follows: 


Size: Gen. 2 in. or 4 oz. to 10 oz., Meets Size A. 
Grade: U.S. No. 1, Size A, 2 in. or 4 oz. min. 
Quality and 


Condition: Potatoes; Slightly skinned, firm, fairly clean, 
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mostly well, many fairly well shaped. Less than 
4 of 1% soft rot. Defects within tolerance. 


8. The potatoes shipped under the second contract were 
federally inspected at 4:30 p.m., August 5, 1960, at LaSalle, 
Colorado. The certificate reads in part as follows. 


WASHED EARLY GEM POTATOES 
1500 10-lb., Mesh Bags, Master Containers 


Size: Gen. 2 in. or 4 oz. to 8 oz. 
Grade: U.S. No. 1, 2 in. or 4 oz. min. 


WASHED EARLY GEM POTATOES 
180 100-lb., burlap sacks 
Size: Gen. 5 to 14 oz., Meets Size A. 
Grade: U.S. No. 1, Size A, 5 oz. min. 


WASHED EARLY GEM POTATOES 
50 100-lb., burlap sacks 


Size: Gen. 8 to 16 oz. 
Grade: U.S. No. 1, 8 oz. min. 


Quality and condition of the foregoing potatoes: Each 
lot; Slightly skinned, firm, fairly clean, mostly well, 
many fairly well shaped. Less than 14 of 1% soft rot. 
Defects within tolerance. 


9. The potatoes shipped under the third contract were fed- 
erally inspected at 9 p.m., August 6, 1960, at LaSalle, Colorado. 
The certificate reads in part as follows: 


WASHED EARLY GEM POTATOES 
1625 10-lb. mesh bags in master container 





Size: Gen. 2 in. or 4 oz. to 10 oz., Meets Size A. 
Grade: U.S. No. 1, Size A, 2 in. or 4 oz. min. 


WASHED EARLY GEM POTATOES 
20 100-lb., burlap sacks 


Size: 8 to 16 oz. 
Grade: U.S. No. 1, 8 oz. min. 
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WASHED EARLY GEM POTATOES 
30 100-lb., burlap sacks 


Size: 2 in. or 4 oz. to 16 oz., Meets Size A. 
Grade: U.S. No. 1 Size A, 2 in. or 4 oz. min. 


Quality and condition of the foregoing potatoes. Each lot; 
slightly skinned, firm, fairly clean, mostly well, many fairly 
well shaped. Less than 1% of 1% soft rot. Defects within 


tolerance. 


10. The total agreed invoice price for the commodities is 
$4,995.75. Respondent has paid complainant $2,000 on account. 


11. The informal complaint was filed on April 19, 1961, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


At the oral hearing, Richard N. Takamine testified that 
Charles H. Kaufman agreed over the telephone to purchase 
the three truckloads of potatoes and onions on the terms set 
forth in the invoices sent to respondent. Kaufman admitted 
agreeing to buy all but the potatoes in 10-pound bags. Kaufman 
testified that the 10-pound bags of potatoes received showed an 
occasional rotten potato which spotted the container; that the 
100-pound sacks of potatoes purchased as 6 to 14 ounces and 
as 10-ounces were undersize; and that he informed Takamine 
of these matters and also that he had not purchased any 10- 
pound bags. Kaufman further testified that Takamine authorized 
respondent to sell the 10-pound bags for complainant’s account. 


Takamine denied that Kaufman ever complained about the 
three shipments and denied that he authorized Kaufman to sell 
any of the potatoes for complainant’s account. According to 
Takamine, respondent paid $500 to complainant on February 
24, 1961, made two payments of $750 each on July 6 and Au- 
gust 3, 1961, and promised to pay the balance of $2,995.75 by 
September 30, 1961, but failed to do so. Kaufman submitted 
three account sales dated September 13, 1960, showing that the 
first load arrived at Chicago on August 4, and the other two 
loads arrived on August 8, and that the three loads of potatoes 
and onions were sold for complainant’s account for total net 
proceeds of $4,411.25. None of the account sales show a deduc- 
tion for commission. Kaufman admitted that respondent owed 
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complainant a balance of $2,411.25, which is $584.50 less than 
the amount claimed by complainant. 


Although the evidence is conflicting, it is concluded that com- 
plainant contracted to sell and respondent contracted to pur- 
chase each of the three loads of produce, including the potatoes 
in 10-pound bags. Respondent had the burden of proving by a 
preponderance of the evidence that there was a breach of con- 
tract on the part of complainant with respect to the 10-pound 
bags of potatoes and also that complainant authorized respond- 
ent to dispose of these bags for complainant’s account. It is 
concluded that respondent has failed to sustain the burden of 
proof as to both contentions. 


At the oral hearing, Takamine testified on cross-examination 
that the 240 and 180 sacks of potatoes sold as 6 to 14 ounces, and 
the 50 sacks sold as 10 ounces, were not in compliance with 
the contract by reason of undersize as shown by the inspection 
certificates. The United States Standards for potatoes (7 CFR 
51.1545) provide tolerances of 6 and 10 percent, respectively, 
for potatoes which fail to meet specified minimum and maximum 
sizes. For the reason which will appear hereinafter, it is un- 
necessary to determine whether there was an actual breach of 
contract on complainant’s part with respect to the size of any 
of the potatoes. 


Complainant in its brief requested that the sum sought in its 
complaint be reduced by one-half of the loss of $584.50 claimed 
by respondent, or $292.25, as a voluntary allowance for com- 
plainant’s failure to deliver the proper size potatoes. Kauf- 
man testified that the market value of the smaller size potatoes 
was at least 50 cents per hundredweight less than for those 
meeting contracts requirements. For the 470 sacks, the differ- 
ence would be $235, which is less than complainant’s allowance. 


The failure of respondent to pay to complainant $2,703.50, 
which represents $2,995.75, the unpaid amount still due on the 
contracts, less the allowance of $292.25, is in violation of section 
2 of the act. Reparation should be awarded to complainant in 
that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,703.50, witn 
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interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1960, until paid. 


The facts herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8103) 


PACA Docket No. 8665. Dismissed December 5, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8104) 


PACA Docket No. 8861. Dismissed December 19, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8105) 


PACA Docket No. 8839. Dismissed December 20, 1962, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8106) 


BARNETT PRODUCE BROKERAGE v. PAUL MAROON. PACA Docket 
No. 8878. Reparation of $3,211.41 with 5 percent interest from 
July 1, 1962, awarded complainant against respondent in order 
issued December 3, 1962, by Thomas J. Flavin, Judicial Of- 
fieer. 


(No. 8107) 


W. A. WHITE BROKERAGE COMPANY v. BHAG SINGH AND MARIO 
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SAIKHON. PACA Docket No. 8877. Reparation of $52.53 with 
5 percent interest from August 1, 1962, awarded complainant 
against respondent in order issued December 3, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8108) 


CaAITO & SONS v. JIM THOMAS PRODUCE. PACA Docket No. 8889. 
Reparation of $2,321.70 with 5 percent interest from May 1, 
1962, awarded complainant against respondent in order issued 
December 7, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 8109) 


HOMESTEAD TOMATO CO-OP. v. LOGAN’S TOMATO HOUSE. PACA 
Docket No. 8885. Reparation of $996.50 with 5 percent inter- 
est from January 1, 1962, awarded complainant against re- 
spondent in order issued December 7, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8110) 


COLORADO POTATO GROWERS EXCHANGE v. CARL E. MORPHIS. 
PACA Docket No. 8899. Reparation of $254.75 with 5 percent 
interest from March 1, 1962, awarded complainant against 
respondent in order issued December 18, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8111) 


JOSEPH LAMBERTA v. R. N. MCQUEEN. PACA Docket No. 8896. 
Reparation of $1,775 with 5 percent interest from October 
1, 1962, awarded complainant against respondent in order is- 
sued December 18, 1962, by Thomas J. Flavin, Judicial Officer. 
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(No. 8112) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. JOHNSON POTATO CO. 
PACA Docket No. 8897. Reparation of $1,516.52 with 5 per- 
cent interest from July 1, 1962, awarded complainant against 
respondent in order issued December 18, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8113) 


THE WILCOH COMPANY, v. JACK JACKSON PRODUCE. PACA 
Docket No. 8898. Reparation of $443.75 with 5 percent inter- 
est from March 1, 1962, awarded complainant against re- 
spondent in order issued December 18, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8114) 


BLUE GOOSE GROWERS, INC. v. J & M PRODUCE COMPANY. PACA 
Docket No. 8887. Reparation of $207.50 with 5 percent in- 
terest from January 1, 1962, awarded complainant against re- 
spondent in order issued December 19, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8115) 


FRANK JIRIK, JR. v. ALBERT KRANSON. PACA Docket No. 8894. 
Reparation of $1,077.25 with 5 percent interest from July 1, 
1962, awarded complainant against respondent in order issued 
December 19, 1962, by Thomas J. Flavin, Judicial Officer. 











CUMULATIVE LIST OF DECISIONS REPORTED 


JANUARY-DECEMBER 1962 


AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act of 1937 


GoEs, C. J., BERNARD MOCKER, EDWARD MOCKER, AND ERNEST 
NEWELL, d/b/a THREE Farms Dairy. AMA Docket No. 
27-148. Cancellation of producer-handler designation — 
Cream—Not in accordance With aw  ncccccccsssssesscceenessssussesseeeseeee 


GOLDEN JERSEY CREAMERY. AMA Docket No. M 130-1. Interim 
RUN UNNI ee a ree - 


KoLKA, JOSEPH, JOHN KOLKA, AND RICHARD KOLKA, d/b/a 
STRAWTOWN Dairy Farm. AMA Docket No. 27-147. Can- 
cellation of producer-handler designation—Cream—Not in 
UCTS EAMAI WV KENNY. cscs conc cccsctnescesesdesvnroess rence cotpeerrsee Sorssseh ct 


LARSON, GILBERT O., d/b/a CAMBRIDGE Dairy. AMA Docket 
No. M 68-1. Inadequacy of petition—Dismissal 0.0.2... e 


Mossy, CHARLES P., JR., AND JOHN S. Mossy, trading as 
CEDAR GROVE Farms. AMA Docket No. 87-4. Section 8¢c(15)- 
CAL) RO COR Er ——D terrace sss ssesocacsnsscacecansnnssdeceseeceiossSesctnbactoenbo 


PauLus Dairy. AMA Docket No. 27-151. Withdrawal of peti- 
NORD cece capscte sec sian Resides tarnct Rls eet See aes ea Saeed cates 


STALKER, JESSSE R., d/b/a STALKER’S Darry. AMA Docket No. 
27-146. Cancellation of producer-handler designation— 
Cream—Packaged—Not in accordance With law ..ecrccccssss 


WILKINSON, PAUL, ROBERT AND CHARLES, d/b/a HILLSIDE 
Farms Dairy. AMA Docket No. 27-145. Compensatory 
payments — Pooling — Validity — Notice of hearing — 
URN NRON NO hacen cer ceaprcncrpaeiaas 


WOODBRIDGE VINEYARD ASSOCIATION, INC., BEAR CREEK VINE- 
YARD ASSOCIATION, LopI WINERY, INC., DEL R10 WINERY, 
East-SICDE WINERY, AND CHEROKEE VINEYARD ASSOCIATION. 
AMA Dockets No. 126-1 through No. 126-6. Validity of order 
regulating handling of grapes for CrUSHING o.ceccccccsssccsssssennsensesne 


Commodity Exchange Act 
GOODMAN, BENEDICT K. CEA Docket No. 105. Speculative 
position limits—Reporting requirements—Denial of trading 


RITUAL CO ——OTMCE ODO E i scssisssccssseosissesn cosas osnscasscnsenscoensrnnesoasieitine 
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Commodity Exchange Act—Continued 


PENNSYLVANIA CO-OPERATIVE POTATO GROWERS, INC., AND 
OWEN L. BARKLEY. CEA Docket No. 103. Customers’ funds 
—Suspension of registration—Denial of trading privileges— 
COMME DENN sisi cscs esis cecal ccc eis canna 


RANDOLPH, HOWARD, RANDOLPH Foops, INc., JAMES P. HOBAN, 
HOBAN AND COMPANY, ROBERT M. ZADRA, AND CARL A. BERG- 
stTRroM. CEA Docket No. 100. Manipulation of price of 
eggs—Denial of trading privileges—Consent Order ...cecmeunn 


Simmons, Roy D. CEA Docket No. 108. False reports— 
Trading limits—Suspension of registration—Denial of trad- 
Ing privileges—Comsent Oder .eeceosscossenesessseesseesseessreenseessssersensernsetnsesenees 


STEEN, Doucitas. CEA Docket No. 104. Improper trading— 
Fraud—Denial of trading privileges ..ccccsccsossssssseneseesseenssseneesmseene 


USISKIN, I., AND COMPANY, INC., I. USISKIN AND Com- 
PANY, ISADORE USISKIN, SIDNEY FASHENA, AND HOWARD 
S. FisHER. CEA Docket No. 101. Customers’ accounts— 
Suspension of registration—Denial of trading privileges— 
CINE ROR sis sscoccosccentceab orcas is cnc dar Sorsocmeoccacotearea 


Packers and Stockyards Act, 1921 


AARON, CHARLES D. P&S Docket No. 2696. Bonding provi- 
sions—Cease and desist—Consent Order eecrecssssccssusssessssssnssemmseneeess 


AcorD, FLoyD E., AND LLoyD R. Acorp. P&S Docket No. 2615. 
Violation of bonding requirements — Cease and desist — 
Consent: OndeO <a tee  e B ae eee 


AcorD, FLoyp E. AND LLoyD R. AcorD. P&S Docket No. 2713. 
Insolvency — Suspension of registration — Consent order 


ALLAN, JAMES, & Sons et al.. P&S Docket No. 2612. Packer— 
Cease and desist—Comsent Order eececcccccssscsssesssessosssssesssosresssersssssesssssnssesee 


Arp, Recis L., AND HERBERT J. SCHULTE, d/b/a HAWKEYE 
LivestocK AvucTION. P&S Docket No. 2740. Violation of 
bonding provisions—Cease and desist ...cecccccccmassssssssensessesnsesuserseesses 


AsH, GEORGE, d/b/a GEORGE ASH PACKING COMPANY. P&S 
Docket No. 2672. Packer—Meat grading—Cease and de- 
bam — CRAG IIR sass csc ccccesceisicceenicestetne cnc ccc i 


Astor ABATTOIR, INC., AND RICHARD STROH. P&S Docket 
No. 2602. Packer—Misrepresentation—Cease and desist— 
CONAN CRON isi a a 


1489 


Page 


420 


219 


851 


1076 


212 


1121 


142 


561 


116 


1345 


106 


749 





1490 CUMULATIVE LIST OF AGRI. DECISIONS 21 A.D. 


Packers and Stockyards Act, 1921—Continued Page 


BENJAMIN, JOHN. P&S Docket No. 2652. Insolvency—Sus- 
Pension of registration—Consent Order oecccccnsnmmnusmusnmnnnn 437 


BETTENCOURT, JOE, d/b/a WEST SIDE AUCTION YARD. P&S 
Docket No. 2658. Insolvency—Cease and desist—Consent 
ITIUNNE scsi Sisco sta ce sehnaiia tson e tassaanna ceo 758 


BIDERMAN AND Moss, INc. P&S Docket No. 2701. Packer — 
Failure to pay for livestock — Cease and desist — Consent 
aan a a = O14 


BowbdeEN, J. L., Sr. P&S Docket No. 2645. Insolvency—Sus- 
Pension of registration—Consent OFdET eccrosscscsscsesnssesssseresssesesesnes 35 


BRANSON, Ep. P&S Docket No. 2692. Failure to pay—Registra- 
tion and bonding provisions—Cease and desist—Default or- 
II cca cceces cnn casos cceh eae eset aia iia 868 


BREEDING, ANSEL, AND D. C. MONTGOMERY, d/b/a HUNTSVILLE 
LIVESTOCK AUCTION, AND ANSEL BREEDING, d/b/a COLUMBUS 
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KLAMATH CATTLE SALES, INC. P&S Docket No. 2686. Viola- 
tions of act—Cease and desist—Consent Order recesses 989 
KROENKE, Louis L. v. LAVoy ORNER, GORDON NIELSON AND 
R. C. CoLtins. P&S Docket No. 2558. Breach of contract— 
827 


UNMIS eee en et ee i 
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Cornucopia S. De R. L. DE C. V. v. THomas J. Hott Com- 
PANY. PACA Docket No. 8621. Grade at destination— 
Breach of contract—Dismissal ...0.n.ccunssunsnennennnenmnnnmen 1184 








COSENTINO, JOE, Co. v. PROCACCI BROTHERS SALES CORPORATION. 
PACA Docket No. 8375. Terms of contract—Purchase after 
inspection—Acceptance—Liability o..cccccssssssenneseneemsrenseunesnesnssenes 


Coy’s CoLp StoraGce v. A. D. Dino. PACA Docket No. 8815. 
Reparation awarded—Default order o....cseecssssnessussssusssnsessnsessscsssnesens 


CrossBy, HowarpD, d/b/a CrosBy BROKERAGE Co. PACA Docket 
No. 8890. Suspension of license—Consent Order ..svescssssassnssse 


CURRITUCK EXCHANGE v. E. M. AsBott & SON, INc. PACA 
Docket No. 8496. Jurisdiction of Secretary—Dismissa ............ - 





CURRITUCK EXCHANGE v. E. M. Apsott & Son, INc. PACA 
Docket No. 8496. Stay order—Pending issuance of further 
GMI is cesses csesancss cites amo cae nin eases Sa penser 


CURRITUCK EXCHANGE v. E. M. Aspsott & Son, Inc. PACA 
Docket No. 8496. Petition for reconsideration—Dismissal...... 





DaKoTa CHIEF SALEs Co. v. JOHN PANOzzo Propuce. PACA 
Docket No. 8622. Reparation awarded—Default order ........... 





DASHER PRODUCE COMPANY v. HUGH CUNNINGHAM. PACA 
Docket No. 8821. Reparation awarded—Default order ......... 





Davis, HAROLD S. v. CHELTON & Hooxs. PACA Docket No. 
8838. Reparation awarded—Default order ....ccccccsneenmnnnne 1199 








Davis, M. R., & Bros. v. DELAWARE VALLEY Farms. PACA 
Docket No. 8503. Acceptance—Failure to prove damages ..... 497 
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21 A.D. CUMULATIVE LIST OF AGRI. DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


DEAL, Ross v. MUNSON PRODUCE COMPANY, AND MUNSON 
PRODUCE COMPANY v. Ross DEAL. PACA Dockets No. 8389 
and 8390. Purchaser and not agent—Liability .......ccscsccssssssssue 


DEAL, Ross v. MUNSON PRODUCE COMPANY, AND MUNSON 
PRODUCE COMPANY v. Ross Dea. PACA Dockets No. 8389 
and No. 8390. Petition for reconsideration—Dismissal .......... 


DEAN-OSKING Co. v. JOSEPH NORTHWEST. PACA Docket No. 
8428. Acceptance—Liability 2....ccceccomenscsnsuscscnsenssenessseemsseseneeeseesseueene 


Ds Bruyn TEXAS Propuce Co. v. Horvitz BrotHers. PACA 
Docket No. 8561. Acceptance— siability ne ecsesecssessnsenesenseaneesees 


De BruyN TEXAS PRODUCE Co. v. Horvitz BrotHers. PACA 
Docket No. 8561. Stay order—Pending issuance of further 
MOONE sscsssssssscsescassrissess cesses cessation i sia sacs _— 


DELIS, NIcK, COMPANY, INC. v. THE KAUFMAN-BROWN PoTA- 
to Company. PACA Docket No. 8678. Reparation awarded 
Sacoch ODORANT: OORT e eracm 


DENNIS, JAMES v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8453. Agent—Principal—Liability ...ececsccoceneee 


Dicks, F. H. v. MICHAEL KANAKRY & Co. WHOLESALE FRUITS 
& Vec. PACA Docket No. 8751. Reparation awarded — De- 
ESTEE CO scsi ccscessacceesseiseCenccabcsunopeacdeieecs lant ceuaaosrpntetacercnancosioees i 


Dicks, F. H. v. FRANCIS MEssINA. PACA Docket No. 8735. 
Reparation awarded—Default order o..cccccccssssssmscsseusseesannsemssssssemecseenses 


DitatTusH, Epwarp, & Co. v. LEwis PropucE Co. PACA Docket 
No. 8652. Reparation awarded—Default Order .....eccseccsssccssseeee 


DucHEN. M. H., CoMPANY v. SEASHORE Foop Propucts, INc. 
PACA Docket No. 8747. Reparation awarded — Admission 
OE TaN ii isc a oreo el as 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & CoLD STORAGE Co. PACA Docket No. 8165. Failure 
to sustain burden of proof — Dismissal .....cccccscsnssssseseesemneenee = 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & COLD STorAGE Co. PACA Docket No. 8165. Stay 
order—Pending issuance of further Order .ncceesccsecssesecseeseesenersssemeeee 
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CUMULATIVE LIST OF AGRI. DECISIONS 21 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & CoLpD StorRAGE Co. PACA Docket No. 8165. Peti- 
tion for reconsideration—Dismissal ....ccccecsscsssssssssessssssssnesee 


ECUADORIAN FRuIT IMPoRT CorP. v. BEDWAY BANANA SUPPLY. 
PACA Docket No. 8721. Reparation awarded—Default 
MN i SS ak ae 


EDNEYVILLE PACKERS v. SEGARI Fruit Co. PACA Docket No. 
8807. Reparation awarded—Default order ....ccccssssessssssssensssesenee 


EMPIRE PRODUCE COMPANY, INC. v. THE KAUFMAN-BROWN 
Potato CoMPANY. PACA Docket No. 8583. Acceptance— 
RAN TUCO UNS i sssccssscssvoaiessse sn cigenncceonssesen sian cegpvonssnsccewmasegasbonemresoe 


ENGLUND, R. T., COMPANY v. JAMES J. ROTELLA. PACA Docket 
No. 8398. F.o0.b. sale—Acceptance—Liability on essssemssssenene 


EPLEY, ERNEST v. J. Z. NORRIS AND M. W. Norris. PACA 
Docket No. 8644. Failure to show damages due—Dismissal 


Esco Potato, INc. v. H. Jacosps Potato Co. PACA Docket No. 
8725. Failure to accept delivery—Damages ...rcccccssscssssasssssesenseenee 


Evans Propuce Co. v. LONDON PropucE. PACA Docket No. 
8785. Reparation awarded—Default order ..ccecccccsrsssscrncssnsssersessener 


FANCEE FARMS v. MUNSON PRODUCE Co., INc. PACA Docket 
No. 8712. Reparation awarded—Default order o..cceecssesenssssesee 


FARMERS Supply & DISTRIBUTING Co. v. EDWARD PITSCH. 
PACA Docket No. 8575. New agreement—Counterclaim — 
RIN aaa ee a Ce aa ae 


FERRARA, ERNESTO v. HENRY M. OAKES. PACA Docket No. 
8688. Reparation awarded—Default order ....cccccccscsssrseenssenseene sii 


FIERRO, ROBERT, Co., INC. v. SEGARI Fruit Co. PACA Docket 
No. 8791. Reparation awarded—Default order ......ccecsossssesnsesemes 


FINE, FRANK, COMPANY v. J. C. SpIvEY Co. PACA Docket No. 
PORIRUA OX RETNA OR i asecscssecccsssceescccesstsaarcca ewe Soasesicesie stats ania 


FINLEY COMPANY, INC. v. M. BORSHAY PICKLE Co., INc. PACA 
Docket No. 8726. Reparation awarded—Default order .......... 


FIRTH PRODUCE COMPANY v. THE KAUFMAN-BROWN POTATO 
CoMPANY. PACA Docket No. 8790. Reparation awarded— 
EIN NE sai ea a 
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CUMULATIVE LIST OF AGRI. DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


FRIONA GROWERS & SHIPPERS, INC. v. SPRINGER & Co. PACA 
Docket No. 8499. Interstate commerce—Jurisdiction—Dis- 
TOUR cscs cess asi lass ecclesia abet 


Frost, H. B., COMPANY v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 8752. Acceptance—Failure to prove dam- 
Wha —— Ey aissinsscesscssssdencesacteinsccntsnsaescaeescreicitgescsnsncaeabanns Zeoacsie 


Gay PropUcE CoMPANY, INc. PACA Docket No. 8095. Failure 
to pay promptly—Suspension of license—Consent order ......... 


GERBER, JOE, COMPANY v. M. MaNcoLa. PACA Docket No. 
8784. Reparation awarded—Default Order ..cccccscsssssssssesennesusssenee 


GILLARDE, L. SONS COMPANY v. JOHN C. Moritz COMPANY 
PACA Docket No. 8330. Joint account agreement—Share 
OE TI csi a iia ca = 


GILLARDE, L., SONS COMPANY v. JOHN C. Moritz COMPANY. 
PACA Docket No. 8330. Petition for reconsideration—Dis- 


GILMER PACKING COMPANY v. D. L. PIAZZA COMPANY, INC. 
PACA Docket No. 8574. Acceptance—Breach of warranty— 
ERIN ibd ace cscs ccsse cerebral caetscsecgs Senor te lemtatmaeceoeneat 


GIUMARRA VINEYARDS CORPORATION v. R. PATT BROKERAGE, 
INC., AND PATT’S WHOLESALE PrRoDUCE Co. PACA Docket 
No. 8534. Purchaser—Misrepresentation—Liability sss 


GOLDSTON, BERNARD v. MURLAS BROTHERS COMMODITIES, INC. 
PACA Docket No. 8140. Principal—Agent—Liability ........ 


GRANDE Rio Import Co., Inc. PACA Docket No. 8651. Appli- 
Cabicm Tat TORS -GEUIOW asscscccestassinccisrsis ss ciccrieceeoecnticennapaneness < 


GRANT PRODUCE COMPANY. v. THE KAUFMAN-BROWN POTATO 
Company. PACA Docket No. 8719. Reparation awarded— 
BN AEG ORCI sss cco cccecctsey aussie acces aetna capes aides 


GREEN, SOL, trading as SoL GREEN PropucE. PACA Docket 
No. 8445. Application for license Gemied ....c.ccsemsesussmsssmsesueesssenesine 


GRIDLEY, MAXON & Co. v. LEO STEIN. PACA Docket No. 8638. 
Reparation awarded—Default Order o..ceeecsessssusomsssnesssssnsserssnssureen 


GRIFFIN & BRAND SALES AGENCY, INC. v. JOSEPH A. FARACE. 
PACA Docket No. 8717. Reparation awarded — Default 
OMNI ns ssscsdessncasssonigs sma elise tastes sia eoeadreeceia 
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CUMULATIVE LIST OF AGRI. DECISIONS 21 A.D. 


Perishable Agriculural Commodities Act, 1930—Continued 


GRIFFIN, BrucE R., AS EXECUTOR OF THE ESTATE OF WRAY 
W. GRIFFIN, FORMERLY d/b/a GRIFFIN ORCHARDS v. SIMPLE 
S1mon APPLE Propucts. PACA Docket No. 8671. Accept- 
RTA RIN NS isscscesmrsoinrcinceprscctncensassracspscsloceos acceso reagents 


GRIFFIN, IKE, HOLDER & THOMAS v. JACKSON BANANA CoO., 
Inc. PACA Docket No. 8647. Reparation awarded—Default 


NN ic a cE aoe a 


GROWERS SUPPLY COMPANY v. BILL’S PRODUCE BROKERAGE. 
PACA Docket No. 8684. Reparation awarded—Default 
Ns scceseectshc ancestries i seciaictte 


GuNN, C. C., Propuce Co. v. DoNALD L. HOWLAND. PACA 
Docket No. 8750. Reparation awarded—Default order 


GUNN, C. C., PRopUCE Co. v. HENry M. Oakes. PACA Docket 
No. 8661. Reparation awarded—Admission of liability ........... 


HARICH, JOSEPH v. CORNETT DIstTRiBuTORS, INc. PACA Docket 
No. 8818. Reparation awarded—Default order 


HarPer & Bowers, INc. v. FRANCIS Messina. PACA Docket 
No. 8673. Reparation awarded—Default Order eceecrecsemenscesseeusee 


Harper & Bowers, INC. v. OTT Bros. Propuce. PACA Docket 
No. 8748. Reparation awarded—Default Order cccecccesecessneseeneeenee 


HarPerR & Bowers, INC. v. HARVEY PRICEMAN. PACA Docket 
No. 8875. Reparation awarded—Default order -..cccsccoccsenreee 


HARRISBURG DAILY MARKET, INC. v. BILL’S PRODUCE BROKER- 
AGE. PACA Docket No. 8677. Reparation awarded—Default 


OI sissies che en tai eae anata csc coca 


HEGGBLADE-MARGULEAS Co. v. THE EAVEY COMPANY. PACA 
Docket No. 8400. Late delivery—Rejection with reasonable 
ATA i as ect aiaits 


HEIDEMA BROTHERS, INC. v. TERRE HAUTE PRODUCE Co., INC. 
PACA Docket No. 8774. Reparation awarded—Default order 


HELLER, HARRY H., COMPANY v. SPRINGER & Co. PACA Docket 
No. 8615. Reparation awarded—Default order 


Hicks SALEs Co. v. JAMES A. GASKILL Propuce. PACA Docket 
No. 8603. Reparation awarded — Default Order o..ccecceccenssnsessssseee 
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CUMULATIVE LIST OF AGRI. DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


HODGES, EWELL, INC. v. J. D. Lowe, JR. PACA Docket No. 
8420. Petitions for reconsideration—Dismissal .....ccsscssen ” 


HOLIDAY SPECIALITIES COMPANY v. A. W. BEEGEL AND ALBERT 
SEIDEMAN. PACA Docket No. 8504. Burden of proof—Lia- 


HOMESTEAD TOMATO Co-op. v. LOGAN’S TOMATO House. PACA 
Docket No. 8885. Reparation awarded—Default order 


HOUGHTALING, LEWIs v. Morris Spector, Inc. PACA Docket 
No. 8806. Reparation awarded—Default order 


Howe, Roy M., Potato Co. v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 8472. Guarantor—Liability 


Hurr, O. D., Jr., INc. v. M. PAGANO & Sons, INc. PACA Docket 
Docket No. 8546. Failure to pay—Reparation .....cccsssssssesenee iis 


Hurr, O. D., Jr., INc. v. PAGANO & Sons, INc. PACA Docket 
No. 8546. Petition for reconsideration—Dismissal 0... 


HyYBELS’ ProDUCE CoMPANY, INC. v. JOE’S LEADER FRUIT & 
Propuce Co. PACA Docket No. 8701. Reparation awarded— 
TRAE, CN aise cssceansnapcaeniceonc cece barsbcasncaetarconestamtnanne 


HYBELS’ PrRoDUCE COMPANY, INC. v. KERLY’s PropUCcE. PACA 
Docket No. 8845. Reparation awarded—Default ordev............. 


HYBELS’ PRODUCE COMPANY INC. v. CLYDE LONG SUPER 
Markets. PACA Docket No. 8772. Reparation awarded— 
TRUE CO sess ciscssescscasctsorsnesrrcasesensctesieasastiniscaaianmenasencsceoealearsnnnoaoon 


HYBEL’s PRODUCE COMPANY, INC. v. SEASHORE Foop & PICKLE 
Propucts, Inc. PACA Docket No. 8365. Breach of contract 
— Failure to prove contract — Dismissal — Counterclaim — 
comm ER OAUBES TAG RRNA asissssscacsscccissrsceihcninstcsscass sone sesisbciescnmsceatnbasaersvessseiss 


HyYBELS’ PRoDUCE COMPANY, INC. v. SEGARI Fruit Co. PACA 
Docket No. 8795. Reparation awarded—Default order 


HyYBELs’ Propuce Co., INc. v. UNITED STATES Fruit Co. PACA 
Docket No. 8364. Acceptance—Breach of warranty—Dam- 
GRO, escapee te ls apse epee Sea ™ 


HYBELS’ PRODUCE Co., INC. v. UNITED STATES Fruit Co. PACA 
Docket No. 8364. Prior order vacated 
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CUMULATIVE LIST OF AGRI. DECISIONS 21 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 





HYBELS’ PropUcE Co., INc. v. UNITED STATES Fruit Co. 
PACA Docket No. 8364. Acceptance — Deductions —Coun- 
RIMINI ices shoe eeusacnceamacn especie atten cenetafasseclpsenie 


HYBELS’ PRODUCE COMPANY, INC. v. ALICE JANE WHEELER. 
PACA Docket No. 8669. Reparation awarded — Default 


SU cD ah a 


IMPERIAL FROZEN Foops COMPANY v. SACRAMENTO FREEZERS, 
INC., AND SACRAMENTO FROSTED Foops COMPANY; AND 
WEISS BROKERAGE COMPANY v. SACRAMENTO FREEZERS, INC. 
PACA Dockets No. 7999 and No. 8000. Failure to deliver— 
PMMA I si sia ction aaaiss 


INNEsSs, Bos, COMPANY v. ROBERT E. MaLtoy. PACA Docket No. 
8300. Joint account agreement—Failure to prove—Dis- 
I icc e a aaee 


Jacos, W. C. v. DUVALL & TorosIno. PACA Docket No. 8626. 
Reparation awarded—Default Order ceccecescssnsssensssseneusersssesesee 


JEFLIN TRADING CORPORATION v. THE KAUFMAN-BROWN POTA- 
To Company. PACA Docket No. 8833. Reparation awarded 
aan 


JIRIK, FRANK, JR. v. ALBERT KRANSON. PACA Docket No. 
8894. Reparation awarded—Default order ...ccccccocsusessssessnssessseee 


KALEY, JOHN J. v. A. D. Dino. PACA Docket No. 8788. Rep- 
aration awarded—Default Oder ..ccccccsocsccorcseecsrsesrereserersserrseeresnsseeresenensee 


KALLISH, I., & SoNs v. THE KAUFMAN-BROWN POTATO CoM- 
PANY. PACA Docket No. 8702. Reparation awarded—De- 
RENN HO cetacean nsssactaescictaccesba = esas secodessonceniecmeaucaes ie 


Karp, Morris, & Son v. EASTERN POTATO DEALERS. PACA 
Docket Nv. 8411. Petition for reconsideration—Dismissal... 


KELLER-SICHERMAN v. SUWANEE RIVER VALLEY PRODUCE Co. 
PACA Docket No. 8251. Failure to deliver—Damages ......... . 


KELLy, Percy A. v. MEL BozartH. PACA Docket No. 8653. 
Reparation awarded—Default order occeeeccsssssssssssssssssssenssensenssemeensese 


KELLY, Percy A. v. GAy PropuceE ComMpANY, Inc. PACA 
Docket No. 8699. Reparation awarded—Default order ........... 


KELLY, Percy A. v. RAY BARBER PropucE. PACA Docket No. 
8706. Reparation awarded—Admission Of liability. .....scsssse 
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Perishable Agricultural Commodities Act, 1930—Continued Page 


KENNEDY & KRATZER, INC. v. NotToL! Bros. PACA Docket 
No. 8552. Reparation awarded—Default Order .eceescsssacsssssnsees . 74 


KLEIN PACKING Co. v. CARL STOWE. PACA Docket No. 8195. 
Patlure to deliver—Dania gen scsccccossnssssccusisesiissnnsecinsoscssitssimcceenanenta 368 


KLEIN PACKING Co. v. CARL STOWE. PACA Docket No. 8195. 
Petition for rehearing and reconsideration—Dismissal ........... 638 


KLEIN PACKING Co. v. CARL Stowe. PACA Docket No. 8195. 
Stay order—Pending issuance of further Order ....ccecsacsssnseuee 428 


LAMBERT PRODUCE COMPANY v. THE KAUFMAN-BROWN POTATO 
CoMPANY. PACA Docket No. 8662. Reparation awarded— 
OU RINE NOD ssccscssssinssnscesinsnscccusssechtssssnsetiuescledettnartecusseeciospbaceeas Maestteamiotaiaiaiaaed . 816 


LAMBERTA, JOSEPH v. R. N. McQuEEN. PACA Docket No. 8896. 
Reparation awarded—Default order ...eeeccecsescssnsemssssnessnsssscsensessneseen 1486 


LEE Bros. VINE-RIPE TOMATOES v. W. BAHAKEL. PACA 
Docket No. 8868. Reparation awarded—Default order ............. 1388 


Levy, A. & J. ZENTNER COMPANY v. LEEF-BRANDT COMPANY, 
Inc. PACA Docket No. 8302. Breach of warranty—Dam- 
AGes—SetofL—Dismissal ....ccccccrereesensssneseennemenemeennenmnenemennen LY 


LIBERTA & KALECK Co. v. J. E. NELSON & Sons. PACA Docket 
No. 8612. Burden of proof—Acceptance—Liability ................... .. 1857 


LONG, WILLIE v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8452. Agent — Principal — Liability 0.0. esse . 679 


LONGORIA, GUADALUPE, JR., RAMON LONGORIA, AND SERVANDO 
LONGORIA, d/b/a GUADALUPE, RAMON, SERVANDO LONGORIA. 
PACA Docket No. 8581. Application for license denied ............ 285 


Lust Farms v. J. F. SoLtEY & COMPANY, INCORPORATED. 
PACA Docket No. 8518. Admission of liability 20sec 185 


MACCHIAROLI, JAMES, FRUIT Co. v. THOMAS CaAITO Sons, INC., 
ARTHUR G. BENZLE & SON, AND AMERICAN NATIONAL GROW- 
ERS CORPORATION. PACA Docket No. 8131. Rejection without 
Teasonable CAUSC—Damages .reeccesrcsessrcerssessesseeserscsersnerseeresseensssseneeememssessens 625 


MACCHIAROLI, JAMES, FruIT Co. v. THOMAS CAITO Sons, INC. 
AND/oR ARTHUR G. BENZLE & SON AND/OR AMERICAN NaA- 
TIONAL GROWERS CORPORATION. PACA Docket No. 8181. 
Petition for reconsideration — Dismissal — Prior order 
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Perishable Agricultural Commodities Act, 1930—Continued 





MACOMB, HAROLD v. DONALD L. HOWLAND. PACA Docket No. 
8781. Reparation awarded—Default order -ccccccccsssrunennnnen S21 








MALONEY, THOMAS J. PACA Docket No. 8611. Repeated and 
flagrant violations—Revocation of license—Default ............ ~— Bet 








MALOOF, MARSHALL P., T/A MARSHALL MALOOF PRODUCE. 
PACA Docket No. 8605. Repeated and flagrant violations— 
Revocation of license—Default .cccxsreccceemeenmennnnmnnmuennmnnn 02 







MANTECA FROZEN Foops v. NATIONAL FROZEN Foops, INC. 
PACA Docket No. 8591. Admission of liability—Jurisdiction 
OE ODUOED Siesta eee oer ee | | 








MARIANI FROZEN Foops v. AMERICAN PRODUCE Co., INC. PACA 
Docket No. 8654. Reparation awarded—Default order .............. 










MCALLEN FRUIT AND VEGETABLE COMPANY v. R. R. MCCLAIN. 
PACA Docket No. 8696. Reparation awarded — Default 


OeeeeeeeaeeeseeereeeesesneeeesseeeeeeeeeneneeeeeeneeneneneeeneeeeeNneeSeeeeeeeeee ee eeResteeeeeeeeeOOsTSeee eee EDEEEEDnenneeteeOOSEECeeeDeeseeNe® 







McCreapy CoMMISSION Co. v. SIDNEY KRANSON. PACA Docket 
No. 8746. Reparation awarded—Default order ..ccccsnmensnenesn és 






Mew, J. H., Co. v. CorNetTT DistrisuTors, INc. PACA 
Docket No. 8608. Reparation awarded—Default order ......... = 










MEtTzer, I., & Son v. J. LERNER & Son. PACA Docket No. 
8274. Admission of liability — Counterclaim — Dismissal...... 






MENDELSON-ZELLER Co., INC. v. WooDY HERRIN PRODUCE. 
PACA Docket iNo. 8757. Reparation awarded—Default order 






MENDELSON-ZELLER Co., INC. v. HARVEY PRICEMAN. PACA 
Docket No. 8867. Reparation awarded—Default order .......... 









MENDELSON-ZELLER Co., INC. v. GRADY W. WHITAKER PRODUCE 
Co. PACA Docket No. 8681. Reparation awarded—Default 


seeeeeneeeerenereneeeoneesseereseseneneessenenenenenessecnecactnetenssssseneesereneneesseneeneessseenseseesonensseceneneeseesoeeeeseneneneseeenees. 













MERLINA, CHARLES, COMPANY v. LEONARD EHRENREICH 
WHOLESALE PropucE. PACA Docket No. 8623. Reparation 
RWOEGO——DelAGih CRORE ccicccecccicceecioniiaiinteincicn OT 










MESSINA, FRANCIS. PACA Docket No. 8825. Repeated and 
flagrant violations—Revocation of license—Consent order..... 1355 








MEYER TOMATOES v. LOVETTE FRUIT STAND. PACA Docket 
No. 8639. Reparation awarded—Default order «ccc ito 298 
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Perishable Agricultural Commodities Act, 1930—Continued 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. CARL E. Mor- 
PHIS. PACA Docket No. 8864. Reparation awarded—Default 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. SAM’S PROD- 
ucE. PACA Docket No. 8601. Reparation awarded—De- 


RRNAE ES ORI ssesscsccstet aise caida ici oct acecscesiee pte ator eee aed 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Acceptance — Liability 0. nssscsen ” 


MILLBROOK PROCESSING CorP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Petition for reconsideration — Dis- 


UNTO i a er ee ea 


Mituter & LEwIs Fruit Co. v. VESSECHIA BROTHERS WHOLE- 
SALE PropucE. PACA Docket No. 8792. Reparation awarded 
—Default order 


Moritz, JOHN C., COMPANY v. BuD TANNOUS. PACA Docket 
No. 8288. Acceptance—Liability .ncceeccecscssecssessussesensseeeeneeeeeneeseenseeeene wi 


Moritz, JOHN C., COMPANY v. BuD TANNOUS. PACA Docket 
No. 8288. Petition for reconsideration—Dismissal 


NASH-DE CAMP COMPANY v. THOMAS CAITO Sons, INc. PACA 
Docket No. 8255. Rejection without reasonable cause— 


Damages 


NATIONAL PRODUCE DistTRIBUTORS, INC. v. JOHNSON POTATO Co. 
PACA Docket No. 8897. Reparation awarded—Default order 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. SMILING JIM PoTA- 
TO Company. PACA Docket No. 8352. Allowance agree- 


MeNnt— Unauthorized Meduction ......cccscvssosvsreossesscsorsesssceceeseeerereeneneeseceseeeseeeets . 276 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. SMILING JIM POTATO 
Company. PACA Docket No. 8351. Rejection with reason- 
Sela: Capes —— BUT asc sssscsssicecssesiorsesioscsecrsesscreractenaasesonorcnencgisccti aa 


NATIONAL ProDUCE DIsTRIBUTORS, INC. v. STEWART PRODUCE 
ComPANY. PACA Docket No. 8361. Accord and satisfac- 
tion—Setoff—Counterclaim 


NATIONAL PrRoDUCB DISTRIBUTORS, INC. v. STEWART PRODUCE 
CoMPANY. PACA Docket No. 8361. Stay order—Pending is- 


SONICS CF LU Ce OR a sssstisicccscccrracomercneecccmesneianmbincanaeien .. 1068 
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NATIONAL PRODUCE DISTRIBUTORS, INC. v. WooDY HERRIN PRO- 
pucE. PACA Docket No. 8457. Beach of contract—Dam- 
ORE TENN acess taresonceuseorsecaoseosin cesar maaan a 


NEUMAN, ROBERT, & SONS v. JACKSON BANANA Co., INC. 
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PACA Docket No. 8670. Reparation awarded—Default order 316 


NEWMAN, SIDNEY, & Co., INC. v. WALLACE Fruit & VEGETABLE 
CoMPANY. PACA Docket No. 8555. Joint account contract— 
BSPCQCH OF COMCEACE— DATA BOR oscssescsossnscrsscnsienscenscesscnnssnbersssossnenstvsorveinsbes 


NORTHWEST PRODUCE Co. v. RAY BARBER PRODUCE. PACA 
Docket No. 8745. Reparation awarded — Default order ........ 


NORTHWEST WHOLESALB, INC. v. D & M PRODUCE CORPORATION 
PACA Docket No. 8403. New agreement—Failure to prove 
ear NRE sissies ccs esos ae a acs cancel es aceasta 


NUCHIEF SALES v. SAM’S PropuCcE. PACA Docket No. 8650. 
Reparation awarded—Default order .nnccecscosssnssessssssesenessnsesnsssensesssesse 


O’BRIEN, Epw. J. v. Vico Fruit COMPANY, INc. PACA Docket 
No. 8638. Reparation awarded—Default Order o.cceccermsssseneensee 


O’GRADY, JOHNNY, Co. v. JOHN R. Martin. PACA Docket No. 
8822. Reparation awarded—Default Order ...eccessmsssssssssesaseeensee a 


ONLEY TOMATO COMPANY v. BILL DAvis TOMATO & PRODUCE. 
PACA Docket No. 8809. Reparation awarded — Default 


NO ci aos sae aaa re ee eee ee ee ae 


PARRISH, Buppy, & Sons v. OTT Bros. PropucE. PACA Docket 
No. 8749. Reparation awarded—Default order ..neceecccccssscssemesseee a 


PATRICK, F. M. v. HARVEY PRICEMAN. PACA Docket No. 8870. 
Reparation awarded—Default order ..ccccccecssmasseesesassseneesseeeneeenneeeneee a 


PELLETIER, LUCIEN v. HYBEL’S PRODUCE COMPANY, INC. PACA 
Docket No. 7786. Petition for reconsideration—Dismissal ....... 


PERFECT PAK PRODUCE Co. v. KEJO PropuceE. PACA Docket 
No. 8703. Reparation awarded—Default order ...ccccasessnsneeenssue ss 


PERRINE TOMATO GROWERS v. SOUTHEASTERN TOMATO MARKET- 
ING CORPORATION AND/OR JOSEPH SHERBILL. PACA Docket 
No. 85387. Failure to prove breach of contract—Acceptance— 
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PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
CHARLES V. Bates. PACA Docket No. 8763. Reparation 


SWORN ERE  sssicsceseenssecscsiescescincccenstiestnsndepnnicstmnlarcee 822 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
CHARLES V. Bates. PACA Docket No. 8763. Prior order 


GUM cissiscccssissinisssccicescseicisosesce cnt tcseecssbetansaiagheaieiaeesicnsiennttaaaguedcmaia . 925 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
FRANK CIPOLLONI. PACA Docket No. 8625. Reparation 


SWUM —- EASE GTIEE CIR ssesisississassiessssnisinsisisnnssscsstinsninscatictricanatitestanlies 


PHILLIPS, JOE v. BILL’S PRODUCE BROKERAGE. PACA Docket 
No. 8679. Reparation awarded—Default Order ....cceecocmesenenssseuee 426 


Pina & Sons v. THE G. Fava Fruit Co. PACA Docket No. 
8334. Deductions authorized—Dismissal o...snsssssssseseseesssessseessssne 


PLATTE VALLEY POTATO COMPANY v. SOUTH TEXAS PRODUCE 
CoMPANY, INc., SouTH TEXAS PRODUCE, AND LONDON PRO- 
DUCE. PACA Docket No. 8759. Reparation awarded—Default 


III assess cesses Sect aha a ee <a 


Pore & Moorrs, INc. v. H. K. BALLARD. PACA Docket No. 
8784. Reparation awarded—Default Order ecceeccesssesrssssssnssseesesnsseeseene 822 


PRICEMAN, HARVEY Louis, d/b/a HARVEY PRICEMAN. PACA 
Docket No. 8855. Repeated and flagrant violations—Revoca- 
tion Of licemse—Consemt Order .eceeccsccscscssessesecsseseerseesssesemssnseseessetemussesenes 


PrICOLA, N. A. v. HAROLD G. BAUER AND ALBERT SEIDEMAN. 
PACA Docket No. 8477. Partnership—Failure to prove— 
Pee iiearrcy Go pie — Dl a assists tecsccectcsenricererinnceeel 


PROCACCI BROTHERS SALES CORPORATION v. SAMUEL SKLARZ. 
PACA Docket No. 8637. Reparation awarded — Default 


I ase ceacess sel escapes tee eai cease eee oo a . 198 


QUALITY PoTATO COMPANY v. MARTIN’s ProDUCE & FrRuIT MKT. 
PACA Docket No. 8705. Reparation awarded—Admission 


A TARR sss cscsssscsceseisusscastnsipncs eases ossasancsaate Neca aaceto i woe 548 


QUALITY PoTATO SALES, INC. v. M. P. CLARK, INC., AND GERARD 
J. ALBERT, INc. PACA Docket No. 8426. Weight of evi- 
dence—Jurisdiction of Secretary—Dismissal ...ccecccccssssssemsesn 380 


QUALITY PoTATO SALES, INC. v. M. P. CLARK, INC., AND GERALD 
J. ALBERT, INC. PACA Docket No. 8426. Stay order—Pend- 
Seige inatsamice: of Lure Glew: OL ae aiccssesisesssssssisecsencsrsorsssserentorstiooncnceaic . 428 
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QUALITY PoTATO SALES, INC. v. M. P. CLARK, INC. AND GER- 
ARD J. ALBERT, INc. PACA Docket No. 8426. Petition for 
reconsideration and rehearing — Dismissal .....cssoessssssssemssessemee 


Ray & Mascari Co., Inc. v. KELLY’s Propuce. PACA Docket 
No. 8778. Reparation awarded—Default Order .neccecesssssesssesssesssnen 


REESE SALES COMPANY v. WASHINGTON APPLE SERVICE. PACA 
Docket No. 8823. Reparation awarded—Default order .......s 


RELIAS, GuST v. LOUIS GEORGE GRAM AND NICK LOUIS GRAM. 
PACA Docket No. 8723. Reparation awarded — Default 
NN ascetic cranes i aca OB aaa 


RESTIFO, JOSEPH v. A. MOBARAK & COMPANY. PACA Docket 
No. 8604. Consignment—Liability ...cccssssssssssssssssssssessuessusssesseeseee 


RICHER, HYMAN v. METROPOLITAN FARM PRODUCE Co., INC. 
PACA Docket No. 8781. Purchase price — Acceptance — 
ER ia a ae etal 


RICHEY & GILBERT COMPANY ¥. JOSEPH NORTHWEST. PACA 
Docket No. 8378. Diversion—Acceptance—Liability uu... 


RICHTER & COCHRAN, INC. v. ARMIGER & COMPANY, INc. PACA 
Docket No. 8736. Reparation awarded—Default order .....ccc 


ROBERTS, C. W., PACKAGED PRODUCE v. JAMES WRIGHT. PACA 
Docket No. 8602. Reparation awarded—Default order ........ 


ROBINSON, C. H., COMPANY v. TRAUTMANN' Bros. Co., INC., 
AND/OR CHALMAR PRODUCE COMPANY, INc. PACA Docket 
No. 8606. Failure to pay—Joint liability 0. sssmsssssenesensenee 


RoGERS POTATO WAREHOUSE v. ERNEST REED. PACA Docket 
No. 8616. Reparation awarded—Admission of liability .......... 


Rosko ProDUCE Co., INC. v. FRANCIS MEssINA. PACA Docket 
No. 8733. Reparation awarded — Default order ....ccessnsssemssese 


RotH, M., AND Sons, INc. v. DIAMOND WHOLESALE PRODUCE. 
PACA Docket No. 8860. Reparation awarded — Default 
I rcs seeane ere nese cot sooner los since cineioteontoeie 


Rotu, M., & Sons, Inc. v. LINCOLNWAY PrRopUCE Co. PACA 
Docket No. 8666. Reparation awarded—Default order............ 
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RotuH, M., & Sons, INc. v. GRADY W. WHITAKER PRODUCE Co. 
PACA Docket No. 8660. Reparation awarded — Default 
CONE ii sscstcsssscsinsoassbe cheba cael sera ed asaeatdaneastacean 


Rouse & TEACHEY v. DUVALL & TorosINo. PACA Docket No. 
8658. Reparation awarded—Default Order wccsesesssssssssssesnseeus 


RYMAN, Ross v. ARMIGER & COMPANY, INC. PACA Docket 
No. 8635. Reparation awarded—Default Order o..rcceesesmessssesssne 


SAN RAFAEL DISTRIBUTORS, INC. v. QUALITY TOMATO Co. 
PACA Docket No. 8441. Admission of liability—Counter- 
CR EEI—— Fe TENE GO IVC cscs sess pcan cpemsesiancb scniecnerterarnccen 


SANTELLI, MICHAEL, & SONS v. SAMUEL H. RUBENSTEIN. PACA 
Docket No. 8738. Contract price—Liability on eessssssaneesenseee 


SCHOENBURG Bros. PRODUCE Co., INC. v. PACIFIC GROWERS 
MARKETING Co. PACA Docket No. 8448. Reparation award- 
GN ms aaa i ascsssscsscsscaceccicsacsscsainssebtasenetoseanssstaeese cesarean 


SELLON, HaroLp V. PACA Docket No. 8593. Repeated and 
flagrant violations—Revocation Of LICENSE o.eecsesesssssesseenresnsessnee 


Seeari, J.. & COMPANY v. METRO ExporT-IMPoRT COMPANY. 
PACA Docket No. 8756. Reparation awarded — Default 
RON easiest coc Sck secession passa han oe ce ct ene ee eee 


SHARPE, JOHN B. v. B. ROSENBAUM & SON. PACA Docket No. 
8553. Reparation awarded—Default Order o.cccccccemsessssssesssesnseseneeenee 


SHARPE, JOHN B. v. B. ROSENBAUM & SON. PACA Docket No. 
8553. Stay order—Pending issuance of further order .......... o 


SHELBY FARMS v. WELLWORTH PICKLE COMPANY. PACA 
Docket No. 8435. Acceptance—Breach of warranty—Dam- 
RNR cscs tae a alana eae ee 


SHELBY FARMS v. WELLWORTH PICKLE COMPANY. PACA 
Docket No. 8485. Petition for rehearing denied ......ccccsscsssssssse 


SHERRARD, STUART v. BILL DAvis TOMATO & PRopUCE. PACA 
Docket No. 8777. Reparation awarded—Default orderv........... 


SHEWMAKD PRODUCE Co. v. Hiccins Potato Co. PACA Docket 
No. 8535. Complaint—Dismissal—Counterclaim—Repara- 
IN sisi acta on ae a ate ee 
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SILverR Mi. FrRozEN Foops, INC. v. INTERSTATE FOOD BROKERS 
AND BELL Foop DIstRIBUTING COMPANY. PACA Docket No. 
BAGH; Aceersbearice: —— Titanic ya asssccnsssssscnsssssssssnssosstevissesuscssssenispamsni 


Simmons & Mount, INc. v. HARVEY PRICEMAN. PACA Docket 
No. 8869. Reparation awarded—Default Order .....accccsmmcsesssnss s, 


SINGH, BHAG, AND MARIO SAIKHON v. RAY BARBER PRODUCE. 
PACA Docket No. 8761. Reparation awarded — Default 
NUE esses esis cena cette tteamasbeci sta 


SmirH, C. F., INc. v. SAM BuSHALA. PACA Docket No. 8433. 
New agreement—Counterclaim—Deficit o..neecessasessssesssssneonsses ee 


SMITH, CLARENCE V. v. SUNLIGHT TOMATO REPACKING CO. 
PACA Docket No. 8498. Agent — Principal — Liability ......... 


So-CAL Potato & ONION Distr. v. THOMAS B. Barr. PACA 
Docket No. 8664. Purchase price—Failure to prove new 
APERTURE acts cesaccancnpcsnicanstcvsnccniptrnsnsn beans 


Sorority Foops, INc. v. GOLDMAN Foops, Inc. PACA Docket 
No. 8297. Notice of breach of warranty — Unreasonable 
NN DIE sce sseesscecsssescore cine cisnecssoesegnr sts esncveenes ets cemr nie 


SoutH DADE TOMATO PACKERS, INC. v. NEW HAVEN TOMATO 
Co. PACA Docket No. 8876. Reparation awarded—Default 
RN aaa as 


SPANOS, PETER K., d/b/a P. K. SPANos & Co. PACA Docket 
No. 8762. Repeated and flagrant violations—Revocation of 
MU OEINGIS = TRIE HINO cscs cceosceccscz cco ncosocanonmicmecccassasaiation 


STAGECOACH ORCHARDS, INC. v. JOSEPH NoRTHWEST. PACA 
Docket No. 8429. Failure to pay — Defense inadequate ..... 


STEWART PACKING Co., INC. v. RAYMOND HELLER Co. PACA 
Docket No. 8401. Acceptance— Breach of contract — 
IIASA i sccnescnacs cnt scaeccsor eco coals oasis a ec 


STEWART PACKING Co., INC. v. RAYMOND HELLER Co. PACA 
Docket No. 8401. Petition for rehearing, reargument and re- 
COMA SCR CAO — DRIER ass ssscisssssessatsnisetinninctinsetisonnccnsisnncrnnee 


Stuart, A. G., COMPANY v. THE KAUFMAN-BROWN POTATO 
CoMPANY. PACA Docket No. 8667. Reparation awarded— 
TRU NINN gorse rsesctasese seiapecbssaks 
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THOMPSON & JOHNSON POTATO COMPANY v. HIGGINS PoTA- 
To Co. PACA Docket No. 8500. Guarantee — Failure to 
PTOVE — Acceptance — Liability —....ssocsssssseesssesessreesseseeasesenesessessnes 634 


ToKAY PropucE, INC. v. RED OWL Stores, INc. PACA Docket 
No. 8277. Agent—Undisclosed principal—Dismissal ............... 493 


Torn, L., & Son v. GMC Farms. PACA Docket No. 8689. Di- 
version — Acceptance — Liability ..ecesassmssessmssenestasssssasssnsmet 1168 


Torn, L., & Son v. GMC Farms. PACA Docket No. 8689. 
Petition for reconsideration—Dismissal .....ccscsecssssnsesssssssssseesseeeees 1376 


TRIBOLET, EDWARD, SR., AND EDWARD TRIBOLET, JR. v. CRANE 
DISTRIBUTING COMPANY. PACA Docket No. 8252. Partner- 
slaty — Aichamicsricnny. OF | Tiea tia i ig sss cscsssascsscsacesssceshaorcennbecsicentsanne 392 


TRIPLE R RANCH v. JOSEPH NORTHWEST. PACA Docket No. 
SADA, . Acceptance — Lite Bha Gy cesses scvesccensccsnovesineessscessctnobcemioetisemnsntni . 170 


Ucon Propucn, INc. v. THE KAUFMAN-BROWN POTATO CoM- 
PANY. PACA Docket No. 8714. Reparation awarded—De- 
WTR CR sss ispecies cceccaeclmiienan ae ae a 549 


UNITED FRUIT AND PRODUCE Co. v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8801. Reparation awarded—Default order 1200 


UNITED SALAD COMPANY v. CAPELSA SALES OFFICE. PACA 
Docket No. 8176. Failure to prove breach of warranty— 
RNIN gis scence atrascateesaceosccetscces aa laaasccuecssa cues aceeeeeeneel 48 


VANDE BUNTE Bros. v. GRADY W. WHITAKER PRODUCE Co. 
PACA Docket No. 8674. Reparation awarded — Default 
OM ischial Ee ek 818 


VANDENBURG, S. C. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 8837. Undisputed amount ...cccecsnscssseessses 1149 


VANDERFORD, T. S. v. THE KAUFMAN-BROWN POTATO COM- 
PANY. PACA Docket No. 8834. Reparation awarded—De- 
MURR COR UOI sicsicscscsesscssscincsiaiatessesestidip tenascin catia 1199 


VICTOR PRODUCE v. MOUNTAIN PRODUCE COMPANY, INc. PACA 
Docket No. 7879. Acceptance—Failure to prove breach of 
MSI RN mm Ra scsi csc scsaoscesnsvoceeeisceiesentneciedlemecn tele eeoumntebion 67 


VoLPe-Son & KEMELHAR, INC. v. M. R. Davis & Bros. PACA 
Docket No. 8634. Breach of contract—Damages oncccccsses wii 
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WALKER Bros. Propuce Co., INc. v. SEGARI Fruit Co. PACA 
Docket No. 8820. Reparation awarded—Default order ...........0« 1067 


WALLACE FruIT & VEGETABLE COMPANY v. H. JACOBS POTATO 
Co. PACA Docket No. 8507. Rejection without reasonable 
RR ccs fasessacersecaceettooseerestee sickempentnecteoneaesoranecente 388 

WALLACE FRUIT & VEGETABLE COMPANY v. M. JACOBS POTATO 
Co. PACA Docket No. 8507. Stay order—Pending issuance 
MUM ERNE NR ss ccaseapcamsnsnnndapbuorpinencegestad 551 


WALLACE FRUIT & VEGETABLE COMPANY v. H. JACOBS POTATO 
Co. PACA Docket No. 8507. Petition for rehearing and re- 
(CURRIE UP AAONR RRNA isco scczsecessaconincensUvaisagsiceiotanssdcaseidi . 97 


WARREN, FRANK v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8455. Agent — Principal — Liability 0s . 698 


WATSONVILLE CANNING COMPANY COMPANY v. SOUTHWEST 
Foop AssociaATES. PACA Docket No. 8742. Reparation 
RMR —— DE NE ascccicies ssc casenieses5ccccecsinaceasetacbasctetascusen « “eee 


WESNOFSKE, Louis A. v. FArGo Potato Co., Inc. PACA Docket 
No. 8609. Contract price—Liability ou. csssasscesensssesensesenmeeesones 1040 


WESTERN FROZEN Foops Co., INc. v. Ciry Foop SErRvIcE. PACA 
Docket No. 8713. Reparation awarded—Default order .......... 549 


White, W. A., BROKERAGE COMPANY v. BHAG SINGH AND 
Mario SAIKHON. PACA Docket No. 8877. Reparation 
SUIT ATER TIE a sncsccacscsscsscsocinsccsestcaiscrsiamaseintcheascnat 1485 


WHITEY PRoDUCE CoMPANY, INC. v. SAM WILKENFELD. PACA 
Docket No. 8564. Acceptance — Reasonable Value encccunumee 705 


WHITTENBURG AND ALSTON v. GARRETT-HOLMES COMPANY, INC. 
PACA Docket No. 8244. Rejection with reasonable cause— 
AER ee ee 945 


WILCOH COMPANY v. JACK JACKSON Propuce. PACA Docket 
8898. Reparation awarded—Default order ..ccccscsssssssseseseessesnesenee 1487 


Wotr, S. & D., Co. v. PETER CoONDAKES COMPANY. PACA 
Docket No. 8506. Failure to pay—Defense—Diversion order 152 


Wotr, S. & D., Co. v. PETER CONDAKES COMPANY. PACA 
Docket No. 8506. Petition for reconsideration—Dismissal...... 275 
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YOSHINO PropUCE CoMPANY, INc. v. MEL BOZARTH AND SAN- 
FILIPPO Bros. PACA Docket No. 8810. Reparation awarded— 
BGA Re ssscsssssscnsesashinncesaclusiabdieseheaaesecasoveasennaastascecscenaect testes scegeersetiog 


ZAHLER, Morton, d/b/a EASTERN PoTATO DEALERS. PACA 
Docket No. 8589. Misrepresentation—Admission—Suspen- 
sion Of license—Comsennt Omen aiicsssssccccssssceviseocsinetccinissesnssstensssecsiaseesnissseiaies 


ZuK, JOSEPH W. v. A & S WHOLESALE FrRuIT & Propuce, INC. 
PACA Docket No. 8808. Reparation awarded—Default order 


ZURITSKY, A., & SON v. TULKOFF’S HORSERADISH PRODUCTS 
COMPANY. PACA Docket No. 8492. Terms of contract — 
Sample — Breach of contract — Failure to prove damages 


Zuritsky, A., & SON v. TULKOFF’S HORSERADISH PRODUCTS 
CoMPANY. PACA Docket No. 8492. Stay order—Pending 
Seensmnnee. OE Due G ew: OIE aaicascissssisscsciccscncccnecccestcctttnssacomemanacnnaes “ 


ZuRITSKY, A., & SON v. TULKOFF’S HORSERADISH PRODUCTS 
CoMPANY. PACA Docket No. 8492. Petition for reconsidera- 
URN iris ceaseless aa ee acsatecee meartemae ss 


PACA Docket No. 7968. Dismissal — Settlement between 


WORN OW .ssissssccccseiccsscssizabnisasins stile needa eadctapeiaes 


PACA Docket No. 8298. Dismissal — Settlement between 
NOU sissies scissile sages nacre ae leccecds ate aot 


PACA Docket No. 8316. Dismissal — Settlement between 
PROUD css scnsssosssessccessnsceseetiscns sess esaiues resales elasusacaascatcasseBcsbeaeeett atic 


PACA Docket No. 8387. Dismissal—Settlement between par- 
ROU siseciccssccsnsasib escheat duesdet e aat pce 


PACA Docket No. 8494. Dismissal—Settlement between par- 
WEA: ssciscssascancatsshicuiess ecco cinta ascace cee aeaaete . 


PACA Docket No. 8536. Dismissal — Settlement between 
TT esis arte ena ee 


PACA Docket No. 8545. Dismissal — Settlement between 
WORN scissor cc See 


PACA Docket No. 8558. Dismissal—Death of respondent... 
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PACA Docket No. 8560. Dismissal — Settlement between 
NIN isha cetaceans Sacco eked accesses aca iascaseacano ascents 


PACA Docket No. 8566. Dismissal — Settlement between 
RINT I EN chicks vsasscnmpcoseconsusnos scans csc set ican bgeatonscatetoe Noneeoinsvereminsasietie i 


PACA Docket No. 8576. Dismissal — Settlement between 
ORI AIIAY ccc cesassccznsnatessctsn ccs anne cecsteseabtabsovcaadpcos enna a 


PACA Docket No. 8580. Dismissal—Settlement between par- 
a ae ‘i 


PACA Docket No. 8590. Dismissal—Settlement between 
MMMM cisscsins cnc tasanscekascsasps ssh tc acacia cocpeape ae erseasiai ae 


PACA Docket No. 8607. Dismissal — Settlement between 
RNIN ican ccvsscen siesta eis Lat shes secs tices 


PACA Docket No. 8613. Dismissal — Settlement between 
OI sss ccc pcos celine cscchcc scent lus eerscuceissagtcteuan cee stebeannae 


PACA Docket No. 8616. Dismissal—Settlement between par- 
RI 5 sssccsscsscssccniesonsene acess ebb apathetic asso seaisa 


PACA Docket No. 8619. Dismissal—Settlement between par- 
IIIS sc scscsicioscnsaics cuisines Soe cabteS cepacia 


PACA Docket No. 8620. Dismissal — Settlement between 
ON ic a or ects 


PACA Docket No. 8624. Dismissal — Settlement between 
A ca a ec a iss 


PACA Docket No. 8627. Dismissal—Withdrawal of applica- 
RINE OR RNIN cscs ecco csesncsatasccmsscrssbasevichevpnsocene caspian 


PACA Docket No. 8628. Dismissal—Settlement between par- 
NG Scacchi snes 


PACA Docket No. 8640. Dismissal — Settlement between 
RON santas cecal caesar acca 


PACA Docket No. 8655. Dismissal—Settlement between par- 
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